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Introduction

The closing decade of the 20th centbeganwith a large part of the worldi-e
ther involved in armed conflicts of varying proportions and intensity, or strivinglto cu
tivate an unceain peace. Most of these conflicts were civil wars, fuelled as much by
racial, ethnic or religious animosities as bigalogical fervour. Grave violations of-i
ternational humanitarian and human rights law and obvious disrespect for normative
framework of humanity that has emerged over the past 50 years is a trademark of all
conflictstoday, whether they be inteor intra-state fought. Another distinguishingafe
ture of the modern warfare is the escalating proportion of civilian victims involved.
Commurities which lived together for generations have been separated and millions of
people displaced whether in the former Ygoslavia,o r A f GréatlLakesegion,
Caucasus oAfghanistan. The deliberate targeting of civilians and their enforced flight
has not only represented methods offar@ but has become the very objectives of the
conflict.

Yet the human suffering, atlt cleansing, genocide and vast humanitarian cr
ses with themassive displacement people whether internally or abrohdve contib-
uted to introduction of innovative feaes to cope with the radically transformed
agendalt confirmed the presumption dh international refugee protection is as rsece
sary today as it was when the 1951 Conventias wdopted over fifty years ago, as
prevalentinstability and insecurity often accompany displacemevithin and from
failed States or States where central gowvemt onlycontrols part of the territory
hardly offering conditions for safe returihe 1951 Convention Relating to the Status
of Refugees and the 1967 Protocol to the Convention are the modern legal embodiment
of the ancient and universal traditionpybviding sanctuary to those at risk and im-da
ger. Both instruments reflect andamental human valuen which global consensus
existand are the first and only instruments at the global level which specifically reg
late the treatment of those who are petfed to leave their homes because of a rupture
with their country of agin.

Further nternational develapents in the last seventegeaars have led to fu

damental changes in international efforts to respond to refugee needs and dmmdands



has lad tolie conclusion that return was not only seen as a solution for individual ref
gees, but the ain pillar of peace processddowever, the return of refugees has not
always been a high priority internationallyet&#een the Second World War and the late
1980s,the main proponents of the international refugee regime rarely considered the
return of refugees as important. But since the end of the Cold War and specially with
the outbreak of the crisis in Former Yugoslavia, international attention has been drawn
more substantially to the return of refugees, as flows of refugees has dramatically i
creased. At the same time return has also become the preferred durable solution to the
problems faced by refugees, based on the presumption that most refugees and displaced
persons wish to return to their former homes.

Historically speaking, the right to return had achieved customary statusrin inte
national law by 1948. The right of refugees to return to their homes and properties is
anchored in three separate bodies of m#gonal law: humanitarian law; human rights
law; and refugee law. The right ofturn applies in cases where persons have been del
berately barred from returning after a temporaepartureandin cases of forciblexe
pulsion (on a mass scale, or otheryide the latter case, the obligation of the state of
origin under international law to receive back illegally expelled persons is eveg-stron
er.

The almost four years of conflict in Bosnia and Herzegovina (BiH) has resulted in
the largest displacement péople occurred in Europe since World War 1l. At the end of
the war more than 2.2 million people had been uprooted, forced to flee from their
homes, where 1.2 million had fled across the border, seeking asylum in the neighboring
countries as well as in s® West European host states and approximately one million
had become internally displacédrhe peace was finally reached on 14 December 1995
with the signing of Dayton Peace Agreement (DPA) and thus providing for a strong i
ternational presence for peaenforcement and establishing the Office of High Bepr
sentative to coordinate the activities of organizations involved in the civilian aspects of

the agreement and to monitor its implenagon.

1 ECOSOC, Commission on Human Rights, Report of the representative of the SeGestargl a the
Human Rights of Internally Displaced Persons, Walter K&pgcific Groups and Individuals: Mass-E
oduses and DPs, Mission to B{®005). E/CN.4/2006//Add.3.



Annex VIl of DPA assigned t&Jnited Nations High Commissiondéor Refugees
(UNHCR) a specific mandate for coordinating the pastr humanitarian relief effort
andforés i gni ng and i mpl ethatewl bliomfor areearly, @dacefuln  p | ar
orderly and phased return oéfugees and displaced perso@PE) 2 In addition, An-
nex VIl has explicitly recognizethe right to return in safety and dignigs a both a
remedy to the human rights violations of unlawful transfers or deportations and as a
means to reverse thehatc cleansing during the war. Promotingg treturn of refugees
and DPs to BiH is to be understood as the overall reconstruction and peace stabilization

effort in the country and on the other hand as to recreation of theethuitc coutry.?

Many problems and obstacles to refugee return weremras first few years after
the Agreement was signed. Lack of security, presence of land mines, restriction of
movement and the property repossession were only some of the problems deterring the
return. The immediate period after the end of the war wasigly characterized by

population movements andrtmuous displacement.

Until 1999 the minority return was almost inexistent where the main imped
ment were the lack of political will, nationalistic based obstruction present at all levels
of administraibn to support it. Minority retufhwas recognized as the key test and-cha
lenge for the success of the DPA. In early years after the DPA was signed, the ove
whelming majority of people returned to areas controlled by their own ethnic group, and
few minorty returns took place. Various segies have been used to try to open some
areas to minority returhHowever, the year 2001 marked an increase in the number of
minority returns in BiH, where UNHCRecorded a total of 92,061 minority returhs.

The reaso for the increase in returns has been many, where refugee impatience, new

international community effectiveness and a change in the psychology of both majority

2 UNHCR Humanitarian Issues Working GropNHCR6s Act i vi ti es fooReff-i nd Dur
gees and DPs under the GFARD02, p.1.

® PhoungCd Freely to Returno: R e v eHexégovipaJautndd of Re&f- Cl eani
gee Studies, Vol.13, No.2, 2000, p.166

* International Crisis Group has defined minority return as retuaréas where a different ethnic group

retains military cotrol and a population majority.

® |bid, Supra note, p.174

*UNHCR Humanitarian |ssues Working Group (2002), Ul



and minority populations are just some of theffhe increase in property restitution
which hasoccurred as a result of a more vigorous implementation of the property laws
has beenrmother crucial factof.

Since the end of the war, significant progress has been achieved in the implement
tion of the right to return If judged by numbers alone, theéum process has beerare
sonably impressive. Since 1996, more than one million former refugees and DPs have
returned to their prevar homes and municipalities, out of an estimated 2.2 million pe
sons uprooted during the war. As of the end September 2@98utnber of DPs which
have returned to their places of origin was 579,051 in addition to more than 447,456
refugees from abroad. UNHCR recorded until now some 467,120 minority returns.
However, not all people returning from abroad have been able to tettheir prewar
homes, thus many of them have been displaced again.

Nevertheless, today, almost thirteen years after the war ended, the general progress
in return process, has made more apparent the plight of those displaced imthearou
abroad 6r whom return in safety and dignity remains problematic by a numbeds-of o
stacles which still deter theieturn. A large number of persons still remain displaced
within the region and in need of durable soluti@ssthere are unwilling or unable to
returnto their place of origin.

According to report of Representative of the UN Secre@zayeral on the ur
man rights of internally displaced persons, the main obstacles to the sustainable return
of di spl aced p oapphyscalinsenusity, reestruBtiorHof Huildings
and an economic, social and political environment discouraging return and reategr
tono. As it wil!l be discussed in the preser
of return and discrimination against returnees, which randgem the non
implementation of decisions on the right to repossession of the property and obstruction

from local paver-wielders to exercise any of their fundamental rights such as waiting

"ICGBalkansReporBo s ni ads r e feakg bs thanteroagigna comrBunity ready?2000,
p.5.

% Ibid, Supra note, p.2

® UNHCR Statistical Summargs at 30 September 2008. Availablevatw.unhcr.ba
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for the electricity network to be reconstructed and meected, vater supply, roads, the
rights to health, social protection or educatidn.

The analysis of the present Thesis having as a case study the right to return in
Bosnia and Herzegovina has been developed in the light of the following basic facts:
after a delaration of inégpendence, a violent internal conflict, with the involvement of
neighboring states, broke up, in a republic, previously being part of a multinational
state. Unable to resolve it internally, this called for involvement of external factors.
When peace agreement was reached, avpaspolitical settlement involved stronig-i
ternational community to enforce peace and stability and to implement the right-of ref
gees to return to their places of origin.

It is important to note that my personalpexience while working with the
UNHCR Representation in Bosnia and Herzegovina in the beginning of 2006 was
another crucial factor influencing the development and the outcome of the present Th
sis. The accessibility of primary data either in the form t¢érimal documentation or
through interviews of key personnel:depth and first hand information gathered in the
numerous field visits to returneeareas, collective centers,meetings with municipal
counterparts and international organizations contitbwiutstandingly to the overalhu
derstanding of the complex return pess.

The present Thesis is divided into two parts. The first section will examine the
legal framework of the right to return endorsed by international law instruments. The
three bodie®f international law, respectively international human rights law, iatern
tional humanitarian law and intational refugee law will be analyzed.

The second section of thdndsis will address the case study of Bosnia and He
zegovina. The focus of the dysis will be on return and repatriation process, where the
causes of displacement are being presented in the first chlipéefollowing chapters
will lay down the legal basis for the right to return as set forth in the Dayton Peace
Agreement and outlinthe return process, as well as involvement of main international
actors. Despite the substantial numbers of returnees, there are still many whom return

remains problematjaherefore the major obstacles that still questions a fiolatisn

1 Helsinki CommitteeReport on the Status of Human Rigin BIH 2006.
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for refugees ad displaced persons in BiH will be addressed. In the last chaptar-the f
ture challenges will be discussed where focus should be on enhancing human rights and
finding appropriate durable solutions for the most vulnerable among displace@-popul

tion.
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The right to return: legal framework
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1. The right to return in international law instruments 1
legal basis for return of refugees and internally displaced
persons

The purpose of this Chapter is to outline the legal backgrourtddoght to re-
turn in the main bodiesf international law.

The first formal acknowledgement of the right to return in national law can be
found in theMagna Carta In 1215, at a time when rights were being questioned in
England, theMagna Cartawas agreedo by King John. It provided that . . i t s hal |
lawful in the future for anyone ... to leave our Kingdom and to retuffe, &ad secure
by land and water . *dThe right to return is considered part of the right to freedom of
movement. During the 17th cemy Hugo Got i us postul ated the pr
nation is free to tr awaiftintroatioraldocuipentedeller n ¢
with the right to return in this broader context of free movement. Freedom of movement
contains two main aspéx an internal aspect, meaning freedom of movement within a
country, and an external aspect, meaning freedom of movement betweert’thees.
|l atter aspect is wusually referredoatlyo as t |
or permanently, and o enter or return to oneds couni
returnare closely connected, in that the existence of one allowthdaffective exe-
cise of the other, they respectively respond to different needs of the individuals-exerci
ing them. The person leaving his or her country may be doing so out of a desiee to tr
vel, to emigrate, or to seekfuge. The person seeking to return to his or her country is
usually motivated by a desire to return hometht® place where he or she belongs, to

hisorherroots> Thi's énatur al desire fosadtodemtbbase or

1 Magna Carta Ch. 42. The translation quoted is from S.E. Th@hal, The Great Charter: Four Essays
on Magna Carta and the History of Our Liberfylew York, Pantheon Books, 1965, p. 133. in S. Aules,
The right to return and itsr&ctical Application
S.A.F. JagerskioldThe freedom of Movemeim L. Henkin, (ed.)'he International Bill of RightNew
York, Columbia University Press, 1981 p. 180. in S. Aglerhuis, The right to return and its Practical Applic
tion.
13 D.D.N. Nseoko, The Right to Return Homen «Indian Journal of International Law», vol. 21, 1981, p.
336: dAlt is innate in human nat UheedghtttooretuynearditPt 0 be bac
tical Application.
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strate o6the |1 ogical C 0 n with thé rigbt noGa natidnalify r e e d o
and inthis sense the right to return is closely connected with the legal conasgtioof
nality.** Besides, the right teeturn can be closely linked with other human rights, such
as the right to property, the right to privacy andrigat of admission for nationalél-
though it has been argued tiiat he r i ght of e vrdry, nctuding hit o | e a
own, and to return to his,tedoomaltrecognitiors f o un
and development of these rightsave been slow and oftefelayed by frequent blae
lash.
The return of refugees has not always been a high priorgynationally. E-
tween the Second World War and the late 1980s, the main proponents of the intern
tional refugee regime rely considered the return of refugees as important. But since
the end of the Cold War and specially with the outbreak of the criisrmmer Yugs-
lavia, international attention has been drawn more substantially to the returm-of ref
gees, as flows of refugees has dramatically increased. Th€gplokstWar conflicts and
the changed environment for UN to deploy peacekeeping operatiorsdhi@sthe co-
clusion that return was not only seen as a solution for individual refugees, but the main
pillar of peace processé$At the same time return has also become the preferred dur
ble solution to the problems faced by refugees, based on the ptesuthat most re
ugees and displaced persons wish to return to their former HémeasBlack and
Gent® noted, the return has also become a highly politically charged processrim a nu
ber of context, both for returnees and those who did not flee anddbbtsdremain
both about the conditions and voluntariness of return, the ability dfidhcl returnees
to reintegrate in their home catries and regions and the wider sustainability of the

return praess.

v Cranston;The Political andPhilosophical Aspects of the Right to Leave and to Refl®76 in «Uppsala
Colloquiums, p. 28.
° Ibid, Supra note 12.
®R. Black, S. Gent, DRC on Migration, Globalization and PoveBgfining Measuring and Influe
cing Sustainable &urn, 2004, pp.46.
" Economic and Social Council, Commission on Human RigHts3&$sion, Economic, Social andICu
tur al Rights: The return of refugeesd6 or displaced
E/CN.4/Sub.2/2002/17.
18 bid, Supra note 16p.4.
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Historically speaking, the right to return hadhieved customary stattisn in-
ternational law by 1948 and is fully recognized in internationaflaccording to Bé
ingt he ri ght applies in eases where peésons have been deliberately
barred from returning after a temporary departure amdcases of forcible expulsion
(on a mass s c aThe rigbtrof refupeeseto reture ® )their homes and
properties is embodied in four seate bodies of international law: the refugee law, the
law of nationality, as applied upon state successiomanitarian law and human rights
law. For the purposes of the present work | will focus on three main bodies ohintern

tional law.

2. The right to return in International Human Rights Law

The right to return as a customary norm of international humgéaits law is found
in many nternational and regional human rights treatfeshe body of principles and
rules in international law which currently governs the issue of human rights is known as
international human rights law. It is derived from the:
1 The (harter of the UN (1945); Preamble and Art. 1(3), 13(b),55(c), 62(2) and
76(c)
The Universal Declaration of Human Rights (1948)
The two International Covenants on Human Rights (1966): The Internatioral C
venant on Civil and Political Rights; the Internaab@ovenant on EconomicpS

cial an Cultural Rights

19 As customary norms are legally binding upon all states, states are therefore legally obligated to follow
the rules coified by these norms.
# Boling, J.G.,Palestinian Refugees and the Right of return: An International Law AnaBaBIL,

Information and Disussion Brief Issue No.8, 2001. Available on
\ZAl/ww.badil.orq/PubIications/Briefs/Bridﬂo-OB.htm
Ibid.

2 UNHCR, Voluntary Repatriation: International Protectiphlandbook, 1996, Geva.
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1 other instruments, treatyased or otherwise, developed within the framework of
the UN and specialized agencfés.
The right to return is besides an indi\
alsoasserted as a fundamental right by two instruments of the International Bill-of H
man Rights. The Universal Declaration of Human Rights of 1948 in its article 13(2)

states that

fi é everyone has the right to leave any country, including his own andutmret

to his coumtry. 0

However, the Universal Declaration is not a binding treaty of international law, but it is
concei ved as fia common standard of achieven
set the diretion for all subsequent work in the field lniman right$?

The second instrument which includes the right to return is the International C

venant on Civil and Political Rights where in its Article 12 (4) states that

i éno one shall be arbitrarily deprived of the right to enter his own coantry

In both mentioned instruments the same articles are underlying another basic principle
related to the right to return, the principle of voluntary repatriation. The third nmajor i
ternational human rights convention, the International Convention on then&fion of
All Forms of Racial Discriminatiof also incorporates the right to return in its Article
5d (i) phr asi n gthetrighato leawes amy opuntnyeinclhding oné'sé
own, and to return to one's coundry

Another important document ingtsystem of human rights recognizing the right
to return is the 1993 Vienna Declaration and Programme of Action, adopted by the UN

World Conference on Human Rights. The Declaration in its Articles 8 and 23 rea

% 3. Symonides 2000, p.350
24 http://www.ohchr.org/english/about/publications/docs/fs2,htm

% nternational Convention on the Elimination of All Forms of Racial Disanation, UN General &
sembly resaltion 2106 (XX) of 21 December 19@&mntry into force 1969.
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firmed the right of everyone without distinati of any kind, to return to his or her eou
try where mentioning voluntary return in safety and dignity as the preferred solution to
displacement situatiorfS.

The right to return has been enshrined in a various international humanmights i
struments andsirelated to many fundamental rights such as the right to béstyiand
security of person, the right not to be subjected to torture or cruel, inhuman ail-degra
ing treatment and punishment and the right tedoen of movement”

Like international huranitarian law, the international human rights law atso i
corporates the general prohibition against forcible expulsion, mass or otherwise, from
oneds home or place of origin. A forcible
contained in the broad corpwf human rights law and specially violates the protection

of freedom of moement.

3. Theright to return in International Humanitarian Law

The right to return is embodied in international humanitariarfaiw its two
Abranchesod t he vHhbBayuTee Haguel ConvandonsGeadtiee foer G
neva Conventions, both regze the right to return after the cessation of th&tihies.

In this respectHague Regulations annexed to the 1907 Hague Conventions Regpec
the Laws and Customs of War on danwhich are universally recognized to have
achieved customary status by 1939 and the 1949 Geneva Civilian Conventiolepr

for the right to return of displaced persons to their places of origin after the w&r ends.

Under humanitarian law, there issa-called general right to return, whiclp-a
plies to all displaced persons, irrespective of how they came to be displateytta

conflict. This rule was first codified in Article 43 of the Hague Regulations and-inco

%3, AgterhuisThe Right to Return and its Practical Applicatiop.15. and Vienna Declaration and-P
gramme of Ation (1993) paragraph 23.

%" |bid, Supra note2.

% The humanitarian law covers the conduct of military operations as well as the protection of the victims
of armed caflicts.

#|bid. Supra note 20.
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porated into all subsequent customlawynanitarian law, including the Geneva Camve

tions and their two Protocols. According to this rule, a belligerent occupant nedst pr
serve the legal and social status quo in the occupied territory to the maximum extent
possible, pending the final legal résmon of the conflict, like for example a peace
agreement such as in the case of Bosnia and Herzegovina, the Dayton Peaee Agre
ment®. This include requirement, that the belligerent occupant must let the loaal pop
lation to remain in, or return to theirgae of origin following the cessation of hostil

ties. The sources of the right to return in the Forth Geneva Convention are Articles 4, 6,
40 and 158 (3). These Articles include definitions of protected persons and duration of
the applicabity of the Conention®!

However, there is a second type of the right to return provided for in hamanit
rian law instruments, where special attention is also brought on cases where persons
have been displaced through a forcible expulsion. The involuntary transfer oheven
single individual, e.g. through deportation, is prohibited under humanitaria®f kaw.
the Banian case where mass scale forcible expulsions were carried out, these where
huge violations of humanitarian law. As Bolfigioted, the only appropriate cortiee
remedy for forcible expulsions in general, under international law is implementation of

the right to eturn.

% Dayton Peace Agreement was signed in Paris on 14 December 1995, the official proclamation of end of
war in BiH was on 22 December 1995, Official Gazette.

% |bid, Supra note 20.

32|bid, Supra note 20

% |bid, Supra note 20
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4. The right to return in International Refugee Law

4.1. International Refugee Law

International Refugee Law is principally governedthg 1951 Convention &R
lating to the Status of Refugees as modified by the 1967 Protocol Relating to the Status
of Refugees. Both @oments, very often referred to as Convention, provide a definition
of a refugee and confer a number of rights and protectio persons fing within this
definition. The Convention also consolidates previous international instruments relating
to refugees and provides the mosigoehensive coditation of therights of refugees
yet attempted on the inteational levef”.

The origins of the Convention can be tracked back to the eaflyChtury.
Prior to this time, customary law imposed an obligation on states to protect their own
nationals only. During the interwar years of 1919 to 1939, numerous violent conflicts
and politcal problems in Europe and Middle East led to the displacement of lange nu
bers of people. This exodus clashed with the desire of individual states to control imm
gration and led the international community éspond to the refugee issue. The League
of Nations® did so by formulating agreements to provide for refugeteption. Such
agreement§ related to specific refugee situations and were thus ad hoc in nature.
Moreover, they contained a group or category approach, where the sufficient asxd nece
sary caditions to achieve refugestatus were that someone wasutside his or her
countryof origin andi without the protection of the governmenttbét state. However,
during this period the general ddfion of refugee was not developed. When masses of
people were uprooted after the World War II, and the world ve&®vering from a
deeply traumatizing and destructive period of global avett human rights violations on

a harendous scale it was perceived that the refugee problem was not a temporary one,

3 UNHCR, Convention and Protocol Relating to the Status of Refudeesductory Note Geneva,
2007,available atttp://www.unhcr.og/protect/ PROTECTION/3b66c2aal0.pdf

% Fridtjof Nansen was appointed in 1921 as the first refugee High Commissioner of the League of N

tions

®The 1933 League of Nationsé Convention relating t
Conventionconcerning the Status of Refugees coming from Germaarg developed, buirovided I-

mited protection for uprooted peoples.
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andthat instrument with a broader approach would more effectively address emerging
refugee crisislt was in these circumstances that 851 Convention Relating to the
Status of Refugees was adopted by a special United Nationsr@u#on 28 of July
1951% The inspiration for the Convention was the strong international concem to e
sure that the disregard for human life, the displacement and the persecution of the war
years would not be repeated. The Convention was avowedly humanitarian in character.
Staes moved to extend the global reach of the Convention particularly whee; subs
quently, they concluded a Protocol to the Convention in 1967. This applied iis prov
sions to all refugees, not simply those forced to flee before 1951 or those in Europe.
Over the years, the obligations contained in both instruments have also beere-compl
mented, indeed reinforced, by the progressive development of international human
rights law.

4.1.1. Further development of refugee law

The General Assembi{assigned to the Office die UNHCR a crucial role in
the devel opment of international relfugee |
ities, which are related to the development of international refugee law represents
UNHCROs Statute adopted byxtoiiessitiosd2d ¢/ a l As
of 14 December 1958.As described above, the main instrument goiner rights of
refugees and statesd6 obligations towards
Status of Refugees and its related 1967 Protocol. The 1951 Gomvisnsgnificant in
two expects. First, although it was initially limited to refugees from Europe, it provides

in its Article 1, a generaldfinition of a refugee. A refugee is defined as..

37J. Vrachnas, K. Boyd, M. Bagaric, P. Dimopoulbgration and Refugee LavCambridge University

Press,2005, pp.17273.

3 UNHCRwas created as a subsidiary organ of the UN General Assembly.

¥C. LewisUNHCR®&s Contribution to the Development of |
and Evolution Oxford University Press, 2005, p.69.
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A ésomeone outside his or her own country and unable to retsira result of a well
founded fear of persecution on grounds of race, religion, nationality, political opinion
or membership of a social group, is outside the country of his nationality and is unable
or, owing to such fear, is unwilling to avail himselftbe protection of that country; or
who, not having a nationality and being outside the country of his former habiti:al res
dence as a result of such events, is unable or, owing to such fear, is unwilling to return

toit. o

This means that people displdceithin their borders do not come under the irgern
tional legal dfinition of refugees. Second, it recognizes that people who fall within the
refugee defirtion should benefit from certain rights and that helping refugees should
not simply be a questiorf mternational charity and political advantage. The Conve
tion places obligations upon states which are party to it, the most fun@ddmiwhich

i s the proirefaulerpetdd® of A

UNHCR contributes to the development of international refugeecteated by
states that of @iomary international law on refugees, which is an important source of
law since states that are not parties to the Convention neither its Protocol are still bound
by relevant customary inteational law rule$?

The particularcircumstances of refugee situations in some regions led States to
elaborate special refugee instruments. The member States of the Organizatian of Afr
can Unity (OAU) concluded the Convention governing the Specific Aspects of Refugee
Problems in Africa in 269, and Central American States, Mexico aadafa agreed
on the Cartagena Declaration in 1984. Both instruments take the 1951 Convention ref
gee definition as their starting point, recognizing its applicability tostexcific cr-
cumstances in the respwe regions, while explicitly including those fleeing gemer
lized violence or other events seriously disturbing public order. Most recently, the
AsianAfrican Legal ConsultativéOrganizationagreed in June 2001 on a set ohpri
ciples concening the treatrant of refugees, which revised and consolidated what are

known as the Bangkok PrincipléBhey are the result of more than six years of nagoti

“OUNHCR, The State of Worlds refugees, 5@ngeof Humanitarian Action, 2000, p.2
“Ybid, Supra note, p.85.
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tions and for many countries in Asia represent the only agreed, albeklinuing,
statement of refugee protemti principles whictapplicableregionally*?

Primary the responsibility for protecting and assisting refugees lies with states,
particularly the countries of asylum to which refugee flee. The UNHCR has als® an i
portant role in promoting and monitoring smtadherence to the Convention and Enab
ing them to offer adequate protection to the refugees on their teffitarizile the n-
ternational community has addressed the refugee problem in a more consistent and
global manner since 1950, there has always bewssion between different actors i
volved in responding to the problem of forced displacement. The UNHCR core mandate
has not changed since 1950. The protection of refugees and the search for solutions to
the problems of refugees remain the central objestof the organization. But the énv
ronment in which the Agency works and the types of activities undertaken by tine orga

ization have changed significantly over the last 55 years.

4.1.2. New challenges after the end of Cold Warinternally displaced
persons

Thefar reaching political consequences of the end of the Cold War added to the
impact of another transformation which took shape in tfeChtury. When the Gp
vention was adopted in 1951, the European Refugees on which it focused were mainly
people fleing actual or feared persecution from totalitarian governments or pesple di
placed by fascism. However, political reggien and massive human rights violations
continue to be signifienemtnt el ements of toc
In the 1990s major increase international humanitarian action and the i
creased willingness of the international community contributed to introduce innovative
features to cope with the changed agenda. International community in the new political
environment had some difficulties tmd the right solution for intervening in newrco
flicts, where the common feature seemed to be gross and massive violation of human

rights and international humanitarian law. Yet the human suffering, ethnic cleansing,

*2UN General Assembly A/AC.96/9513 September 2001
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genocide and urgent crises have cttied to reviewed humanitarian agenda arwd pr
tection measures in international diplomadjuch of the armed conflicts from the
1990s onwards have proved particularly dangerous for civilians, as shown by the scale
of displacementThe nature of conflict bem to change, from superpower confrontation
via client stateso dozens of moréocalized, internal struggles. Althoughrdating of
civilian populations is not a new phenomenon in the longer perspective of huntan hist
ry, what distinguished the 1990s froearlier decades was the weakening of central
governments in countries that had been shored up by superpower support amd the co
sequent proliferation of identityased support conflicts, many of which have engaged
whole societies in violenc@he prevalencef civil wars and failed states resulted in the
vast humanitarian crisis and serious violation of human righis.type of conflic$ has
helped producéar larger numbers of internally displacedtims.

The internally displaced persons (IDPs) @eéned as ..
A. . civilians, individuals or groups
to flee or to leave their homes or places of habitual residence, in particular as a result
of or in order to avoid the effects of armed conflict or persecutiamtsins of genexr-
lized violence and human rights abuses or natural or humade disasters and who

have not crosses an imteationally recognized State bordet*

As they are not crossing international frontier they are not classified as refugees and
thusnot able to access the safeguards and assistance afforded to the féfageesy
responsibility for potecting internally displaced persons, and all persons within their
own country, rests with the national autties of the country. National respob#ity is

a core concept of any response to internal displacement. It is a fundamental operating
principle of the international community and is routinely emphasized by moeeits
themselves, as a function of their sovereignty. Yet, it is sometimes thegoeen-

ments responsible for protecting and assisting their internally displaced populations that

“bid.
*“UNHCR, Guiding Principles on InternaDisplacement1998, UN Doc. E/CN.4/1998/53/Add2(1998)
S UNHCR, Internally displaced person§uestions and Answerd006, Geneva.

24



are unable or even unwilling to do so, and might even be directly involved in forcibly
uprooting civlians. Even then, however, thele of international dors is to reinforce,
not replace, nationaksponsibility.This requires a twqpronged approach of encogra
ing States and other authorities to meet their protection obligations under international
law while also supporting the development of national ledl capacities to fulfill
these protection responsibilities. Although, international law does not specifidally a
dress the plight of internally displaced persons, this does not mean that they ace not pr
tected under the law. In fact, the following thiemlies of law provide a comprehensive
legal framework for protection in all situations of internal displacement, including du
ing armed conflictinternational human rights lgunternational humanitarian lgvand
interretional criminal law*®

In the pastjnternally displaced people received limited assistance or sometimes
none at all. The Internatial Committee of the Red Crosss the guardian of thees
neva Conventions has been active in this field for many decades. Other agencies and
governments begaa wider debate ithe late 1990s and in 2005acknowledging a
widespread failure to adequately help internallspldiced civilian and adoptedraore
practical approach to helping this huge and particularly vathemroup®’ As part of
that process théuiding Principles on Internal Displement® were adopteéh 1998- a
set of 30 recommendations, which define who IDPs are; outline the large bodytof exis
ing international | aw protecting peopl eds
statesThe Guiding Principles on Internal Displacemdiming together in one document
the mainrules of international law, drawn from international human rights law &nd i

ternationalhumanitariandw, and, by analogy refugee [Athat are relevant to prate

6 UNHCR, Handbook for the protection of Internally displaced persdirsvisional Release, 2007eG
neva.

“|bid, Supra note 42

“8 Prepared by the Representative of the UN SecraBamyeral on Internally Displaced Psons, at the
request of the UN General Assembly and UN Commission on Human ,Rights Doc.
E/CN.4/1998/53/Add.2.

49 Refugee lawdoes not directly apply to IDPs. However, given its focus on issues arising dwsing di
placement, some of its principles aretinstive by analogy, in particular that abnrefoulement the

core principle of interational refugee law, which prohibits forcible return of refugees to a place where
their lives or freedom would be at risk. In fact, this principle has its basis inrhrighds law, particula

ly the rights to freedom of movement, life, liberty, and protection against torture or cruel, inhuman and
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tion in situations ofinternal displacement. The Guiding Principles set out the rights of
IDPs and theasponsibilitiesof States and other authorities towards thatthough not
legally binding, they castitute a comprehensive minimum standard for the treatnfient o
IDPs and are being applied by a growing number of states and institutions. They may
also help empower IDPs themselves by providing them with information about their

rights as citizens of their own country.

4.2. The right to return in International Refugee aw

The right to return is included in the refugee law. The cornerstone ofantern
tional protection is the principle of voluntariness with the respect to the returruef ref
gees and prohibition of expulsion or involuntary return of a refugee which ®kbw
rectly from the principle ohonrefoulment > The notion/principle ofionrrefoulement
is found in Article 33 of the 1951 Convention and is the most sggmt contribution to
the development of customary international law on refugees. The prindipieno
refoulementis a concept which prohibits states from returning a refugeeyamas
seeker to territories where there is a risk that his/her life or freedom would be threatened
on account of race, religion, nationality, membership of a particulgal spoup or -
litical opinior’. The successful evolution of the principle into a norm of customary i
ternational law is evidenced also by the Statement ilDdwtaration of State parties in
connection with the Global Consultations proéeasd in the lar Agenda for Prote

tion®®,

degrading treatment. On these grounds, IDPs similarly have the right to be protected againstdercible r
glérn or resettlemenbta place where their life, safety, liberty and/or health would be at risk.

Ibid.
*! |bid, Supra note 34.
2 In response to the numerous challenges confronting refugee protection for States, as well as for the
UNHCR and on the occasion of the 50th anrdaey of thel951 Convention relating to the Status of
RefugeesUNHCR set in train, in December 2000, tAlbal Consultations on International Protection.
The purpose was to provoke both reflection and action to revitalize the 1951 Convention framelvork an
to equip States better to address the challenges in a spirit of dialogue andt@moper
%3 Following the final Gldal ConsultationsUNHCR completedn 2002an Agenda for Protection dei
ing from the entire Global Consultations process. The Agenda iréh comprehensive fraawork for
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AsBoling*not ed, the juridical source of ref

is human rights law, while actual implementation of the right of return is through the
Office of the UNHCR. The purpose of international pratettis not, however, that a
refugeeremainsagee f orever, but to ensure the
of a community and the restoration of nationait@ction, either in the country of origin
or through integration eds/here>®

Moreover, UNHCR mandate expanded from that of an agency whose sole pu
pose was to secure asylum for refugees and prevent involuntary return to onedf provi
ing humanitarian assistance to large numbers of IDPs and other war affected®people
and thus the right to return hagen also included in Guiding Principles on Internal
Displacement. In its principle 28 special attention is brought on the responsibility of
competent authorities to establish the conditions for facilitating the return and at the
same time to ensure fyblarticipation of IDPs in the planning of their return, resettl

ment and reitegration®’

4.2.1. The principle of voluntariness

As mentioned beforehé principle ofvoluntarinessepresentshe foundation of
international protection with respect to the returmedugees. While the issue of valu
tary repatriation as such is not addressed in the 1951 Refugee Convention, it follows
directly from theprinciple ofnonrefoulementthe involuntary return of refugees would
in practice amount toefoulement A person etaining awell-founded fear of persae

tion is a refugee, and cannot be compelled to repatriate. However, the Convention

global refugee policy in five decades, combining clear goals and objectives with suggested activities to
strengthen refugee g@ection.

> |bid. Supra notel5.

% |bid, Supra note 27.

® UNHCR,The St at e o fugees2@0BUNAGCR| Gedeva, Ghapter 7.

" Guiding Principles on Internal Displacement SECTION VPrinciples Relating to Return, Resettl

ment and Reintegration Principle 28: 1.Competent authorities have the primary duty and responsibility to
establish condions, as well as provide the means, which allow internally displaced persons to geturn v
luntarily, in safety and with dignity, to their homes or places of habitual residence, or to resettle ivoluntar
ly in another part of the country. Such authoritiedlsfradeavor to facilitate the reintegration of returned

or resettled internally displaced persons. 2. Special efforts should be made to ensure the full participation
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makes clear that refugee status is a ttanscondition which will cease once a refugee
resumes or establishes meaningful nationatemtion.®® Article 1 C explicitly defines
the various situations in which the cessation of refugee status is warranted. Whien rela
ing to voluntary repatriation, one may broadly distinguish teadegories of cessation
clausesParagraphs (1), (3) and (4f) Article 1 C reflect a change in the situation of the
refugee that has been brought about by himself, namely:

1 voluntaryre-availmentof national protection;

1 voluntaryre-acquisitionof nationality;

f voluntaryre-establishmenin the country where perseaori was feared’

Voluntary repatriation, when feasible, is widely recognized as the most desirable
durable saltion. It requires, however, a high level of political engagement to resolve
often complex and protracted situations in countries of origin, 4sas/@ commitment
to fostering a favorable soceronomic and legal framework conducive to safe agd di

nified reurn.®® Return in safety is referred.to

A return which takes place under conditions of legal safety (such as amnesties or public
asswances of personal safety, integrity, nrdiscrimination and freedom from fear of
persecution or punisnent upon return), physical security (including protection from
armed attacks, and mirfeee routes and if not mineee then at least demarcated-se
tlementsites), and raterial security (access to land or means of livelihood)

The concept of dignity is less s@¥ident than that of safety. In practice, elements of
return with dignify must include that..
A . . r edraumpten@rshandled; that they can retunnconditionally and that if they

are returning spontaneously they can do so at their own pace; that they are nat-arbitr

of internally displaced persons in the planning and management of their return ormesetdad reird-
gration. See also Guiding Principles 29 and 30.

%8 |bid. Supra note 27.

* |bid.

% Ibid.
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rily separated from family members; and that they are treated with respect and-full a
ceptance by their national authorities, inclugin t he f ul | rest8ration
Successful implementation of this principle may require a combination of measures by
different ators, ranging broadly from confidentailding measures, through legal and
judicial capacitybuilding activties tothe conclusion of formal voluntary repatriation
agreements, the setting up of effective returnee monitoring arrangements and the design

of targeted reintegtion packages in the countoy origin.

51 |bid.

29



Part |l

The case study of Bosnia and Herzmgna
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1. Causes of refugee displacement in Bosnia and Herzegovina

1.1 Outbreakof the conflictin 1991-1992

The general situation in Yugoslav politics at the end of 1990 was very Mmse.
tionalist politicianssweptto victory in a series of elections in 1®and 1991. Thisg
riod brought to power in all six Yugoslavs republics the individuals and political parties
who would soon prosecut e t The struggle lsetweed Y u g
Serbia on the one hand and Slovenia and Croatia on the othenteasified in the
second half of the year. By early 198IbbodanMilosevic was openlgeclaringthat if
there werebe any attempt to replace the federal structure of Yugoslavia with some co
federal agreenm, he would seek to annaxeas of Croatia and Boiaand Herzegov
na

Although the Yugoslav crisis was one of the most predictable ever, the efforts
by the international communf§/to stop the fighting have proved unsassful The
violent breakup of the Socialist Federal Republic of Yugosl&Viaad evastated ao
sequences angsulted in the largest refugee crisis in Europe since the Second World
War.

It was June 1991 whewo republic of the former structure, name€lyoatia and
Slovenia declared its independency from Yugoslavia. Afterwards sonoeiséiostility
began in Croatiavhich had a minority population of over half a million Seifbsllow-
ing Croatiads declaration of independence
rapidly seized control of a third of Croatian territory. It was in Geotitat the violent
pherome non whi ¢ h b eathaicrodeaski nMiagidrecames evident. At first,
thousands of Croats were expelled from areas which fell under Serb contra- Subs

guently, in the mid of 1995 thousands of Serbs were forced from thmied by Cra-

%2 1n August 1992, the EC established an arbitration Commission, kn®adister Commissigrto de-
terminate the criteria under which Yugoslaxesessor states could gain European recognition and a peace
conference for Yugoslavia under the chairmanship of Lord Carrington, later renamed into International
Conference on the Former Y wgavia.
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tian forces. In Croatjan 19911992alone, some 20,000 people were killed, more than
200,000 refugees fled the country, and some 350,000 became internally diSplaced.

In 1992, the war spread to neighboring Bosnia and Herzegovina, withmeven
devastating consequenceBosnia and Herzegovina was the most ethnically mixed of all
the republics of the former Yugoslavia. According to the 1991 census, BiH hadl4.4 mi
lion inhabitant®®, of which 43.7 per cent were Boskiéor Muslim), 31 per cent we
(Bosnian)Serbs, 17.3 per cent wefl@osnian)Croats and 7.6 per cent were otheraati
nalities. The population is similarly split along religious lines: Bosniaks are Muslim,
Serbs are Orthodox Christian, and Croats are Roman Catholic. The remainder of t
popul ation is made wup of some seventeen
which is the Rom&® It is important to note that by the late 1980s 30 per cent of ma
riages in urban districts were mixed marriafesThe 1991 census also indicate that
Bosnian Serbs were distributed throughout 94.5 per cent of the territory, Bosniaks
through 94 per cent and Croats through 70 per cent; and that they were everywhere so
densely intamingled that territorializationon whatever cteria it was carried ougould
only demonstrate thelfgty of the assertion that BiH was an artificial construct of three

elements. It had never had separate etitigious territorie$?

83 See attachment 1.

4 W.J. Durch,Twentyfirst CenturyPeace OperationsThe United States Institute for Peace, Waghin

ton 2006, pp.5&0.

® There has been no census since the war, and therefore there are no official statistics on theheurrent et
nic makeup of the country. However, best estimates place dpailption at about four million people.
(http://www.oscebih.org/overview/default.asp?yi=7

% OSCE http://www.oscebih.org/overew/default.asp?d=7

®”N. Malcom,Bosnia, A short historyPapermac 1996, p.222

% B. Mangas; I. Zanic; N. MalcolnThe war in Croatia and Bosnitlerzegovina 1991995 Frank Cass

2001, p. 144.
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The Right to Return for Refugees in International Law. Case Study obBoshHe&zegovina

POPULATION STRUCTURE IN BiH - Census 1991

Pre-war (Census 1991)
B Bocnlac >50% (37)
[CJBosniac / Croat (3)
JBosniac {50% (4)
END D Bosniac / Earb (8)
_|EG Croat »50% (14)
L ICroat <50% (1))
Croat / Serb 13
/\/ BiHBorder Serb )50% (32)
1 Serb <S0% (1
A/ Inter-Entity Boundary Line
Municipal border

Map 1: Population structure after 1991 census in Bit®

% Source, UNHCR. Available atww.unhcr.ba
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When Bosnia and Herzegovimkeclared its independence in March 1992, the
government of Serbia, led by President Slobodan Milosevic, vowed to fight on behalf of
the Serb minority population there. On 6 April 1992 Bosnia was recognized asean ind
pendent state by the European Communiiythe beginning of April, Serbian paramil
tary forces moved into the eastern part of the republic and beljag or expelling
Muslim andCroat resident&’

At about the same time, Serb forces from the Yugoslav army took to the hills
surrounding the Bsnian capital Sarajevo and began attacking it with artillery. By the
end of April 1992, 95 per cent of the Muslim and Croat paipars in the major towns
and cities of eastern Bosnia had been forced from their homes and Sarajevo was under
daily bombardmet. By midJune, Serb forces controlled tiurds of Bosnia and He
zegovina and approximately one million people had fled their homes. In the early stages
of the war, Muslims and Croats in BiH fought together against tlsei®o Serbs, but in
early 1993 fighting broke out between Bosnian Croats and BosMaslims. Another
round of i e t blegan, this time énaensal Bognia. Bosnian Croat forces,
backed by Croatia, attempted to create an ethnically pure part of territory adjoining
Croatia. Athough tensions between them continued, fighting between Bosnian Croat
forces and the mainly Muslim Bosnian government forces came to an end in March
1994, with the signing of the Waisgton Agreement and the creation of a Muglim
Croat FederationThe war inBiH was by far the largest and bloodiest of the wars of
Yugoslav successiomy the time the war ended in December 1995, over half the 4.4
million people of Bosnia and Herzegovina were displaced. An estimated 1.3 million
were internally displaced and sor5@0,000 were refugees in neighboring countries. In
addition, around 700,000 had becoretugees in Westernutope!*

O bid, Supra note 2
"M UNHCR, www.unhcr.ba
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1.2. Reaction of international community ontmanitarian and ret-
geecrisis

These massive population movements and the extensive mediage of the
horrors of the war prompted one of the largest international relief operations ever
mounted. In October 1991, in the midst of the population displacement taking place in
Croatia, the Yugoslav authities requested UN assistance and to breigfrto needy
internally displaced people affected by the conflict and to coordinate humaniterian a
tion in the region.

With the resolution 757 (on 30 May 1992) the Security Coui¢ll)demanded
that all paties create the conditions necessary fompeided delivery of humanitarian
supplies to BiH, inclding the establishment of a security zone encompassing Sarajevo
and its airportUnited Nations Riatection Former Yugoslavia (UNPROFOR pursued
negotiations with the parties to the conflict aimed at @tap the fighting around the
airport and reopening it for humanitarianrposes. On 6 June 1992, the Secretary
General reported to the Council that UNPROFOR had negotiated an agreement for the
handing over of the Sarajevo airport to the Force. On 29 @ by resolution 761,
the UN SC authorized deployment of additional elements of UNPROFOR to ensure the
security and functioning of the airport. By 3rd July, despite continued fighting in the
area, UN observers and troops were deployed at the airpoat atiter locations in&
rajevo, and the airport was reopened for the humanitarian airlift. In resolution 776,
which was adopted on 14 September 1992, the Security Council approved the Secr
tary-General's report, in which he recommended the enlargemetNBROFOR's
mandate and strength in BIH. He proposed that UNPROFOR's task would be td suppor
efforts by the UNHCRo deliver humanitarian relief throughout BiH, and in particular
to provide protection, at UNHCR's request, where and when UNHCR consideted su

protection necessary. In addition, UNPROFOR could be used to protect conveys of r

2 nitially, established in Croatia UNPROFOR's mandate was to ensure that the three "United Nations
Protected Areas" (UNPASs) in Croatia were demilitariaed that all persons residing in them were-pr
tected from fear of armed attack. However, it was envisaged that after the demilitarization of the UNPASs,
100 UNPROFOR military observers would be redeployed from Croatia to certain parts of BiH. In light of
the deteriorating situation in BiH the Secret&gneral decided to accelerate this deployment bgisgn

40 military observers to the Mostar region on 30 April 1992.
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leased civilian detainees if the International Committee of the Red Cross (ICR&€) so r
quested and if the Force Commander agreed that the request was praCticable.
peaekeeping operation in former Yugoslavia has changed significantly as it ywas su
plemented with se al | ed fAmandat ed "“IBesidathe nilitary iarmin  ac t
political dimension, the humanitarian dimension became a crucial part of the- peac
keeping opekstion.

Unable to agree on how to end the conflict, the international community focused
much of its energy on supporting the humanitarian relief operation led by URHCR
For the first time in its lory, UNHCR coordinatedl in the midst of an ongoing wér
a largescale relief operation to assist not only refugees and internally displaced people,
but also hundreds of thousands diestwaraffected civilians® Governments offered
large amounts of funding for the relief ogigon, but were able to find a consesson
little else. The humanitarian operation increasingly became the aithjeviesponse of
the international community to the wAr.

In a further development, the Security Council, on 9 October 1992, adopted its
resolution 781 banning all military fligt s -fly Z 0o a e 0) I n thHelnairspa
February 1993, the SecretaBeneral's report noted that the Force had succeeded in
keeping Sarajevo airport opemspite of hostile military action against humanitarian
aircraft. In the period from 3 July 1990 31 January 1993, the humanitarian airlift o
ganized by UNHCR under UNPROFOR protection brought in 2,476 aircraft carrying
27,460 tons of food, medicines and other relief goods. The operation to proteci-human
tarian convoys throughout BiH had been madgossible by obsttion, mines, hostile
fire and the refusal of the parties on the ground (particularly, but not exclusively, the
Bosnian Serb party), to cooperate witNRROFOR'®

3 United Nationshttp://www.un.org/Depts/dpko/dpko/co_mission/unprof_b.htm

“ SterbencP., Odnos Varnostnega sveta OZN do krize v Bosni in Hercegovini: (september 1991
september 19941 9 9 5 | Fakulteta za,pd9ugbene vede, Ljubljana
> After May 1992 the role of UNHCR became central as the UN humanitarian agency began delivering
thousands fotones of relief supplies by air to Sarajevo, and by road to destinations throughoutrihe cou

try.

® United Nations,http://www.un.org/Depts/dpko/dpko/co_mission/unprof_b.htm

""UNHCR, The State of Worlds refuge&® years of Humanitarianaion, 200Q pp.218225.

8 United Nations,http://www.un.org/Depts/dpko/dpko/co_mission/unprof b.htm
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1.3.Displacement during the war, ethnic cleansing and the creation
of i s aafree as 0

As ethnic cleansing continued to produce waves of refugees and interrgally di
placed people, the international community looked for new ways of protecting civilians
to avoid the otflows.

At the beginning of 1993, a critical situation developedastern Bosnia, which
had largelybeen emptied of neBerbs, except for three small pockets of territory
around Srebrenica, Zepa and Gorazde. These enclaves were crowded with Muslims,
many of whom had fled there from themunding countryside. Theyexe defended by
poorly armed Bosnian governmestidiers and suounded by Bosnian Serb forcdhe
situation in Srebrenica became increasingtglerable In midMarch, UNreported that
thousands of Bosnian Muslims were seeking refuge in SrebrenicaargDtto 40 pe
sons were dying daily from military action, starvation, exposure to cold or lack of med
cal treatment. April the same year, after Bosnian Serb shelling had killed 56 peeple du
ing a UNorganized evacuation from Srebrenica, the Security Gloadopted resai-
tion 819 declaring the enclavetobe a4JN ot ect ed O6ésafe a®ead an
FOR to increase its presence th€r@n 6 May 1993, the SC adopted Resolution 824 in
which it demanded that all parties also declaring Sarajevo, Tuzla, Gepazde, Biac
and i ts s urgafe aresd’.i ThegCoucihdeclad thiat in those areas armed
attacks must cease, all Bosnian Serb military or paramilitary units must withdraw and
all parties must allow UNPROFOR and the international humamtagancies free and
unimpeded access to all safe areas. On 4 June 1993, the Security Council, byuis resol
tion 836 further expanded the mandate of UNPROFOR to enable it to protect the safe
areas. The Council authorized UNPROFORjnacin seltdefense, tdake necessary

measures, including the use of force, in reply to bombardments against the safe areas; to

¥See UN SC Res 819, available at
http://daccessdds.un.org/doc/UNDOC/GEN/N93/221/90/IMG/N9322190.pdf?OpenElement
8 Also referred as safe havens, security zones or protected areas.

37


http://daccessdds.un.org/doc/UNDOC/GEN/N93/221/90/IMG/N9322190.pdf?OpenElement

armed invasion into them; in the event of any deliberate obstruction to the freedom of
movement of UNPROFOR or of protected humanitarian conoys.

The safe areas were established without the consent of the parties to the conflict
and without the provision of any credible military deterrent. Although the edde®ary
Generalhad warned that an additional troops would be requitedbiin deterrence
thr o ugh s goremmegts vieete not willing to provide large number of troops. The
SC deployed additional 7,500 peacekeepers for thi§’aghPROFOR troops were
permitted to use force only in selefense, and not in defense of the civilians they had
been sent to protect. This was eventually toverentirely inadequate. As UN Secretary
GeneralKofi Annan later acknowledged, the areas designated by the UN Security
Council as safe areas were i faneitiier protected areas nor safe havens in the sense
of international humanitarian law, nor safe areas in any militarilyamagful senseé %

Since the safe areas contained not only civilians but also Bosnian government
troops, the Bosnian Serb forces considered them to be legitimate targets in the war.
They oten shelled them and lgected them to sniper fire. On many occasions, attacks
carried out by Bosnian Serb forces were in response to attacks made out of the safe
areas by Bosnian government troops. The Bosnian Serb authorities denied the people
living in the safe areas freedom of movement through-8emnkrolled territory, and &-
guently prevented humanitarian organizations from reaching them. The safe areas pr
vided some refuge for vulnerable civilians, but they also became areas of confinement
where civiians were trappeff

Meanwhile, as the international community focused on the safe areas,tlittle a
tentionwas given to the plight of any remaining r8arbs living in Serdheld territory.

Asar esult these people becameareviemgdnor ehmnvau
the war, it remained unclear whether the primary aim of the safe areas was to protect
territory or peopleln his report on 9 May 1994, the Secret@gneral stressed that the

intention of safe areas is primarily to protect peopleratdo defend territory and that

8 |bid, Supra note 13.

8 |bid, Supra note 13.

8The detailed report of SecretaryGeneral on the fall of Srebrenica available on
http://www.un.org/Docs/journal/asp/ws.asp?m=A/54/549.

8 UNHCR, The state of the World Refuge&996, Geneva, pp. 2224.
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UNPROFOR'S protection of these areas is not intended to make it a party to the conflict
and that the mandate must take into account UNPROFOR's resource limitations and the
conflicting priorities that inevitably arise frormfolding events$® He believed that safe

areas could be made more effective and manageable but were nottarfangplution

to the fundamental conflict in BIHThis ambiguityled to misunderstandings and
created many false expectations. As UN Secrdgmneral Kofi Annan acknowledged

in November 1999 in a highly critical report on the Unikd t i ons o6 r ol e i n
by failing to admit that declaring particular places to be aedas entailed a significant
commitment to their defense, the UN Securityu@cil resolutions in effect created a
false sense of securit§. On 11 July 1995, the Bosnian Serb army overran Srebrenica,
taking hundreds ddutch peacekeepers hostage and forcing some 40,000 people to flee.
Meanwhilesome 8000 people, all of them Bmiak men orboys between the age 16

and 65 were killed by Bosnian Serb forces in the largest massacre in Europe since the
Second World War. The former Secret&gneral Kofi Annan in his final report on the

fall of Srebrenica describes the scenes of bagbadcurred between 11 and 20 of July

1 9 9 5 scangs frim hell, written on the darkest pages of human hidfofhree

weeks after the fall of Srebrenica, Serb forces overepa,Zanother soalled safe area.

8 |bid.
% |bid, Supra note 83.
# Ibid.
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1.4.Dayton Peace Agreement

Four majomeaceplanswereoffered before anduring the var; The Carrington
Cutileiro peace plan, resulted from the European Community @«2)ce Conference
held in February 1992 in an attempt to prevent Bebl@ezegovina sliding into war; in
early January 1993, the USpecial Envoy Cyrus Vance and EC representative Lord
Owen began negotiating a peacepmsal with the leaders of Bosnia's warring factions.
The proposal became known as the Va@eeen peace plan, involved the division of
Bosnia into ten semautonomous regns and received the backing of the UN; oo+ A
gust 20 1993, the U.N. mediators Thorvald Stoltenberg and David Owen unveiled a
map that would partition Bosnia into three ethnic rsitsites; between February and
October 1994, the Contact Group (U.S., RusSrance, Britain, and Germany) made
steady progress towardsagotiated settlement of the conflict in Boskiaerzegovina,
known as a Contact Group pl&h.

During 1994 the military and humanitarian situation itdBontinued to wo
sen. Persistent bombardmeri Sarajevo, deliberate obstructions of humanitarian relief
convoys, attacks against UN personnel and other humanitarian organizations, heavy
shelling ofthe safe area of Gorazde by Bosnian Serbs, on which NATO answered
launching air strikes agnst Bosian Serb positiondn August and September 1994 a
tacks escalated in the safe area of Sarajevo and were directed at residences, pedestrians
and moving vehicles, such as trams packed with people. United Nations personnel were
also targeted and suffered dhies. Attacks both by Bosnian Serbs and Government
forces on Sarajevo airport resulted in itsgfrent closurd® In October, the Bosnian
Croat forces attacked the Bosnian Serb forces in the Bihac pocket. This and the ensuing
counterattack by the BosnraSerbs induced terror in the local population and another
massive exodus of refugees. On the diplomatic scene, all efforts to come to-fireease
turned out to be to no avail, here again mostly because of Bosnian Serb obstiuction
March and May 1994a peace agreement was mediated between the warring Bosnian

Croats and the government of Bosnia and Henzieg, and signed in Washington. The

)bid, Supra note 2.
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Washington Agreement created the Federation of Bosnia and Herzegovina. Under the
agreement, the combined territdngld by the Croat and Bosniak forces was divided
into ten autonomous cantorts.

In the mid1995 a number of events dramatically changed the dynamics of the
war . I n May, t hebiltymBiH evabs fukhemarkedwised hundredsd i
of UNPROFOR sliliers were taken hostage by the Bosnian Serbswollp airstrikes
carried out by NATO at UNPROFOROGs mequest
nian Serbarmy overran the safe areas of Srebrenica and Zepa. In early August, the
Croatian army ataomchSeadr mOpe a massive mil
more than 100,000 troops, in which it overran all Smtrolled areas in the western
and southern Krajina region of Gt@. As a result, some 200,000 Serb civilians fled,
the majority of them goingotthe Federal Republic of Yugoslavia, while smallemnau
bers remained in Sewwontrolled parts of Bosnia and Herzegovina. Then, on 28 August
1995, Bosnian Serb forces fired a shell into a busy market place in Sarajevo, killing 37
people andrjuring dozengnore. NATO responded by launching a tweek intensive
air campaign against Bosnian Serb targets. Bolstered by the air strikes, Croatian and
Bosnian government forces mounted a joint offensive in BiH to recapturen8lerie-
ritory, taking back a third athe territory held by Bosnian Serb forces. Aware that they
were losing territory by the day, Bosnian Serb officials accepted a ceasefire and agreed
to @tend peace talks in Dayton, Ohio.

The General Framework Agreement for Peace in Bosnia and Herzegalsoa
known as the Dayton Peace Agreemavit)ch resulted from these talks was signed in
Paris on 14 December 1995 by the presidents of the Republic of BiH gpublR of
Croatia, and the Federal Republic of Yugoslavida was witnessed by
Group6 comprising, the US, the RuUuUsAti an Fe
though the agreement keeps Bosnia and Herzegovina united as a single statg; it reco
nizes two entitiesRepublika Srpska and the Federation of Bosnia and Herzegovina

(FBIH, the Mu$im - Croat FederationDayt onds medi ators <c¢cl ai me

8 |bid, Supranote 13
9 see the appendix 2.
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was meant to achieve three objectives: to end the fightingtablish a viable Bosnian
state; to restore midithnic Bosnian society*

CROATIA
NoviSad ®
® Prijedor
REPUBLIKA SRPSKA
® Bihac
® Sanski Most ® Banja Luka
SERBIA
BOSNIA AND HERZEGOVINA
® Zenica
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% Knin
® Kiseljak ® Zepp
FEDERATION
OF
BOSNIA AND HERZEGOVINA
& Split
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‘7(//. ) 8 Mostar, FI‘EDERAL
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e, OF YUGOSLAVIA
4 \/‘l
NinaA\
|
LEGEND
Capital MONTENEGRO
& Town/village
Line of Dayton Agreement R Tron
rebinji
= International boundary 0 25 50 % pubroynik
— —
——== Republic boundary Kilometres

Map 2: BiH, political boundaries after Dayton Peace Agreemen %2

The agreement containdd annexes, with precise delineation of the cessation
of hostilities, withdrawal of foreign forces, redeployment of forces, and prisonrer e
changes. It containecethiled provisions for demilitarization of themer parties to the
conflict and for the replacement of UNPROFOR by a 60.8§i06ng NATO led Imp-

mentation Force (IFOR).

bid, p.61.
92 Source: UNHCR, available atww.unhcr.ba
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Less attention, however, was given to the implementation of the civilian aspects
of the peace agreemekRor this purposes the @f€ of the High Representative (OHR)
was created to coordinate the activities of organizations involved in the civilian aspects
of the agreement and to monitor its implementation. The OHR received politidal gui
ance from the Peace Implementation CoundiC{Romprising 55 countries and inte
national organizations that support the peace process and fund the OHR. (53 percent by
the EU and 22 per cent by the US) A Steering Board meets regularly and issues co
muniqués concerned with the implementation offlemework Agreement with regard
to civilian aspect§?

Aware that civil harmony and the repatriation of refugees would only take place
under safe conditions, the Annex VI of the Framework Agreement laid down stringent
Obenchmar ks o f or upmeadnanismsrsuclyds the Commiskionsoa H
man Rights and the Commission for Displaced Persons and Refugees. Thdse benc
marks were slow to be met and which had a direct bearing upon the implementation of
the provisions relating to the repatriation of refegjeontained in Annex VII.

Annex VIl of the agreement cal laod on Ul
with asylum countries and the parties a repatriation plan that will allow for an early,
peaceful, orderly and phased return of refugees and displaced pen Ishéugh the
peace agreement st atsgaded petsens havedhke tightifreelly tog e e s
return to their homes of origind, it made
relied on the former parties to the conflict voluritato create an environment in which
refugees could return ¢6in safety, without

or discrimiret i &*n 6 .

% More about OHR implementation activities is availablenatv.ohr.int
% |bid, Supra note 2
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Annex | Title Key Implementers
1A Military Aspects NATO-Led Implementation Force
1B Regional Sthilization Organization for Security and
Co-operation in Europe (OSCE)
2 Inter-Entity Boundary Line and ® | International Arbitrator
lated Issues
3 Elections OSCE
4 Constitution European Court of Human Rights; |
ternational Mometary Fund
5 Arbitration N/A
6 Human Rights OSCE, Council of Europe
7 Refugees and Displacedrpens UN High Commissioner for Rafees
8 Commission to Preserve National | UN Educational, Scientific, and Gu
Monuments tural Organization
9 Bosnia and Herzegovina Public European Bank for Reostruction
Corpostions and Development
10 Civilian Implementation Office of the High Represgative
11 International Police Task Force United Nations

Table 1: General Framework Agreement for Peace (Dayton Agreement),mexes
with Key Implementers

The military provisions of the agreement were successfully implemented and
there have been no clashes between the military forces of either side since ¢he agre
ment was signed. On the civilian side, however, the agreement left the natiedist
ers in power on both sides, undermining, among other things, prospects for raconcili
tion amongst the different ethnic groups and the possibility for displaced people and
refugees to return to the areas from which they were ethnically cleansed thaing
war >

The number of civilian deaths in the walmast 150.000, is appealing. The four

years of conflict has resulted in the largest displacementapigo@ccurred in Europe

% |bid, Supra note 2.
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since World War 1l. At the end of the war more than 2.2 million people had be
uprooted, forced to flee from their homes, where 1.2. Million had fled across the border,
seeking asylum in the neighboring countries as well as in some West European host

states and approximately one million had becomeriatly displaced?®

%
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* The figures for other European countries are from Sept. 1996 and are based on information made available to UNHCR by governments
(Humanitarian Issues Working Group, HIWG96/6, 11 Dec. 1996).

Map 3: Refugee displacement in neighboring countries, 1996

In spite of strong pressure from a public opinion, the measures adopted by the
international community have been for too long restricted to the protection of hamanit
rian aid convoys and the fencement of sanctions. The lack of a clear political obje

tive and different views on the character of the conflict were undoubtedly the factors of

% |bid, Supra note 1.
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avoiding military actior?” Peaceenforcement appeared to be one possibility, although
the political, militay and financial costs of intervention against valined Serbian

forces were not beingored?®®

2. The right to return of refugees in BiH,Annex 7 of GFAP

The emergence of a discourse on the right to return has resulted from a context in
which warringparties have been seen as directly pursuing displacementtioiuzat
ethnic groups of people as a principal war aim. The conflict in BiH has been seen as a
war of ethnic cleansing and it was characterized by the fact that forced displacement of
populatbns was not a mere feature, but its principal objective. Thoughe conflict,
population transfers, population exchanges, deportations, expulsions and fozed evi
tions have been carried out by the parties on a massive and systematic scale. Following
the displacements, areas have been repopulated with persons from a different ethnic
background® The policies and practices of ethnic cleansing violate fundamential obl
gations binding on all the parties to this conflict under humanitarian and human rights
law. Under humanitarian law, ethnic cleansing and the individual atrocities accpmpan
ing the emoval of populations constitute a crime against humanity and a grave breach
of the Geneva Conventiofi8 applicable in internal armed conflicts. According o |

terndional Criminal Tribunal for the Former Yugoslati& (ICTY), in general, the

7 SIPRI, SIPRI yearbook 1993: world armaments and disarmam@rtord University Press, Oxford,

1993, p.92.

% |bid, p.56.

% C. MeindersmaPopulation Exchanges: International Law and State Practice, Pain linterretional

Journal of Refugee Law, Vol.9 No.4, 1997,p. 615.

190 violation of common Article 3 of the Geneva Conventions applicable in internal and international
conflict, which enshrines a minimum humanitarian standard of treatment for persons mgpptaikiin the
hostilities,

191 Following widely publicized and credible reports by the media and different human rights arganiz
tions and by representatives of the international community about widespread atrocities committed in the
framework of practicesfaethnic cleansing, including rapes allegedly committed on a systematic basis
and as a policy, in particular by Bosnian Serb forces, international community insisted on the punishment
of those responsible for such serious violations. As a consequenc®tB&€ ¢stablishes in Resolution

780 (1992) a Commission of Experts to inquire into alleged violations which later publishes a very exte
sive report. But it goes further, by establishing in Resolution 827, the International Criminal Tribunal for
the former Ygoslavia (ICTY). This resolution was passed on 25 May 1993 (while the war was still going
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atrocities committed during the course of carrying out ethnic cleansing constitute war
crimes, while the policy of ethnic cleansing would constitute a crime against humanity
and etail the individual criminal responsibility of the perpetrat$r. War crimes and
crimes against humanity are also recognized as crimes under customary international
law. Under international human rights law, ethnic cleansing and types of actions it e
tails violate the most basic rights of the human person, such as the prohibitioroef gen
cide, racial discrimination, the right to life and the prohibition of tortfteAs men-
tioned, war crimes are understood to mean serious violations of international haimanit
rian law committed during international or nroriernational armed conflicts where it is
important to note that one single act may constitute a war crime. The following acts are,
among others, included in the definition of war crimes: willful killing opratected
person (e.g. wounded or sickngbatant, prisoner of war, civilian); torture or inhuman
treatment of a protected person; willfully causing great suffering to, or serious injury to
the body or health of a protected person; attacking the civilipalation; unlawful e-
portation or transfer; using prohibited weapons or methods of warfare; killing or
wounding perfidiously individuals belonging to a hostile nation or army; pillage bf pu

lic or private property®® ICTY consider a crimagainst humanityany of the follov-

ing crimes when committed as part of a widespread or systematic attack agairist any ¢
vilian population on national, political, ethnic, racial or religious grounds: murger, e
termination (any act or omission resulting in a mass killinghgviecluding particip-

tion in planning) enslavement (the exercise of any powers attaching to the right of
ownership over a persgrjeportation (involuntary evacuation from a territory ofi-res
dence by threat of physical forcénprisonment (arbitrary geivation of liberty wih-

out due process of lawjorture (act or omissioresulting in severe pain or suffering,
deliberate, and aimed at obtaining information or a confession, or to punish any victim

or a third person)rape (sexual penetration, howewtight, with knowledge it occurs

on) in the face of the serious violations of internationmhanitarian law committed in the territory of the
former Yugoslavia since 1991.

192|bid, Supra note 27pp. 619620. See also UN SC Res. 666.

193|bid, Supra note 27p. 632.
1%4yww.icrc.org/web/eng/siteeng0.nsf/iwpList2/Humanitarigaw:International_criminal_jurisdiction?O

penDocument
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without consent)persecution on political, racial and religious grounds; other inhumane
acts (a residual category for whatever has damaging effects omtih® .vi°

During the conflict in BiH many attempts were made tmlfa peaceful solution
of the conflict®, to stop the policy of ethnic cleansing and to make the return of IDPs
and refugees possible. The UN SC affirmed in many resolutions that the practice of et
nic cleansing is unlawful and unacceptable and insisteédlhdisplaced persons erab
ing to return to their former homes in safety and dighfyThe solution of the conflict
was after almost four years of fighting finally reached in Dayton in 1995 where the
GFAP was signed. At the end of the war more thanndilfon people had been
uprooted, forced to flee from their homes, where 1.2 million had fled across the border,
seeking asylum in the neighboring countries as well as in some West European host
states and approximately one million had become internaiiyadied'®

The return was made a central element in resolving the conflict, with Annex 7 of
the GFAP Agreement on Refugees and Displaced Péf&osimting that the earler
turn and reintegration of refugees and DPs is an important objective of settlertient of
conflict and is an integral part of the pedmelding effort’'® and mandated the intern
tional community and the parties to agreement to make this right concrete. As Rosand
noted’!, although the existence of a right to return fapliiced people wasohnew, it
was new that international community determined in a peace treaty that they should be
able to exercise the right to return to their homes of origin, reflecting what were seen as
new circumstances that led to displacement in the first placeranéted the UNHCR

to lead and coordinate the internationetian to ensure 2 Traditionally work of the

1951CTY, http://www.un.org/icty/cases/factsheets/achiexehtm#4

1% See the Peace Proposals for a Settlement in the Former Yugoslavia in 1992 convened in London, The
VanceOwen Plan proposed in Mdrc993, The Oweistoltenberg or Invincible Plan proposed impSe
tember 1993, and the Washington Agreement between Bosnian Croats, Croatia and BiH signed in March
1994.

197See UN SC res. 787, UN SC res. 859 and UN SC res. 836.

198 |bid, Supra note 1.

19 35ee appndix 3.

10bid, Supra note 3.

H1R. Black, S. Gent,DRC on Migration, Globalization and Poverty,, Defining Measuring and Influe

cing Sistainable Return2004, p.10.

M2 GFAP (1995) Annex 7, Art.3.
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UNHCR was limited to repatriation to the country of origin and did not go as far as to
ensure that each refugee was n@ng to his or her own honte?

There are a number of reasons why resolving displacement is inextricably linked
with achieving peace. Helping displaced populations to return and reintegrate can s
multaneously address threot causes of a conflict and help prevent further displac
mert. Specifically,the returrof displaced populatits can be an important sighpeace
and the end of conflictiepatriation can play an important part in validating the-post
conflict political order, foexample by legitimizing elections; the return of thisplaced
can be a preondition for peacéd they are politically active*

The basis for the right to return for refugees and displaced persons in BiH, apart
from the general obligations under international law, is found in the Anneiclé drtof
GFAP, which states:

i .all refugees and displaced persons have the right freely to return to their

homes of origir

In support of this central right of individuals to return to their homes, parties to #he tre

ty are expected to ensure that returnees d@ot  hasassmentiintimidation, peraec

tion or discrimination, particularly on account of their ethnic origin, religious belief or

political opiniod0 and they are asked to respect hunm

of all persons within their jurisdion.**®

The context of the right to return in BiH set forth in Dayton Peaceehugat is
linked with the two basic elements of international human rights law:

A the freedom of movement and

A property repossession.

3 |bid, Supra note 41.

114 BrookingsBern Project on Interhdisplacement for the Swiss Federal Department of Forefgn A
fairs, Addressing Internal Displacement in Ped&®cesses, Peace Agreements BedceBuilding,
2007, available atvww.unchr.com

15The GFAP (1995), Anne¥, art.1.
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2.1. Freedom of movement

As issues of fredom of movement were central to the conflict in BiH, the DPaé pr

vided for respect of this right. As already discussed in previous Chapters, the right of

freedom of movement is also defined in Art. 13 of Universal Declaration of Human

Rights and in otherudman rights instruments such as in European Conventionuen H

man Rights Protocol IV Arts.2 and*¥ As defined in art.13 of Universal declaration

this right includes the right to | eave a

the right to internlafreedom of movement and choice of residefidee right has since

been included, in one form or another, in a number of international conventions and in

the constitutions and laws of many states. The most important binding international i

strument containg the right to freedom of movement is the International Covenant on

Civil and Political Right§ICCPR) In Article 12, the ICCPR requires thatEv er y on e

lawfully within the territory of a State shall, within that territory, hdkie right to libe-

ty of novement and freedom to choose his resideBeeryone shall be free to leave

any country, including his owiThe abovementioned rights shall not be subject to any

restrictionsexcept hosewhich are provided by law, are necessary to protect national

security, public order(ordre public), public health or morals or the rights and freedoms

of others, and areonsistent with the other rights recognized in the present Covenant.

No one shall be arbitrarily deprived of tF
Moreover, deansing a territory of members of other ethnic groups directly v

olates the individual 6s right to freedom .

right to remain and returi®

118 protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms

(1963) securing certain rights and freedoms other than those already included in the Convention and in

the first Protocol thereto statesinits AlE2X eedom of movement HAéEvearyone |
tory of a State shall, within that territofyave the right to liberty of movement and freedom to choose his
residenccEver yone shall be free to | eave 3aPnmohibitionooint ry, |
expul sion of nationals that HfAéNo one shallc-be expe
tive measure, from the territory of the State of which he is a national. No one shall be deprived of the

right to enter the territoryfahe state of which he is a national.

MYNHCR, http://www.unhcr.bg/cis/n13.pdf

118 bid., p.632
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2.2.Property repossession

The property repossession was pthe¢ the heart of effort to promote return in
BiH®. During thewar, about 2.2million people wereforcibly displaced from their
homes.Existing wartime regimeshenallocated abandonesbcially owned and private
propertiedo those who were displaced. Thalgoestablished complex legal and admi
istrative barriers tgreventreturrs, designed to makthe large scale golacement of
population irreversible. The area of property repossession has required significant i

vestment by UNHCR, OHR and other inteioagl organizations, especially OSEE

as this was a patrticularly critical issue but has made great contribution in facilitating

return.
The link between the right to return and the restoration of property Hdisiséal

by Annex 7 in Art.1, where it clely states..

fi éthat all refugees and DPs have the right to have restored the property of

which they were deprived in the course of hostilities since 1991 and to bensatepe

for any property that cannot be restored to tilem

The Annex 6 of the DPA The Agreement on Human

rectly applicable in all BiH jurisdictions. This includée right to respect for homen-

der Article 8 andhe right to propertyunder article 1 of the First ProtocBt In the im-

mediate poswar years, Annex 6 and Annex 7 operated in concert to promote property

restitution, where the main ginction of Annex 7 were its specific reference to IDPs
and refugees allowance for the praation of certain categories of returnees and éiscr

tion for the individual to choose the location to which he or she would return.

119\, Bradely, The Conditions of Just Return: State Responsibility and Restitution for RefRgéegee
Studies Center, Working Paper No.21, March 2005, University of Oxford.

The OSCEds mandate was established under the
postconflict building of BIH. OSCE also maintains a major programme of monitoring amatirepon
human rights conditions, which includes the completion of the PLIPw@®eosce.ba

1211bid, Supra note 41
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As a first step in realizing thiindamental provision of the Peace Agreement
property issueseeded to béully resolved For this purpose, the Commission for Real
Property Claims of Displaced Persons and Refugees (CRBCgstablished undemA
nex 7 to takeesponsibity for facilitating the recognition and enforcemeftdisplaced
persondand refugedasproperty rights It began itsopeationsin March 1996. In add
tion to the establishment of the CRPC, the international community in BiH initiated a
concerted and sustained campaign to repeal wartime laws on abandoned property and
create a comprehensive legal framework fooperty repossessiohocal authorities
intensively resisted those efforts requirihg international community exert constant
and sustained pressure over an extended period of years in order to achieve-these r

sults!??

The Property Law Implemerttan Plan (PLIP) was adopted in October 1999.
As already mentioned UNHCR, through its implementing partner N@sa Prava k-
gal Aid Networkwith the OSCE and OHR was an important actor in PLIP, with a wide
network of focal points devoted to this issuehia field. According to Philpott, the goal
of the property laws wa=stitutio in integrumthe return of individual home$® Rest-
tution in integrumin situations of ethnic cleansing demands the implementation of the
right to return of all refugees and F3 to their homes, as the preferred solutfon.
Therefore the property law regime in BiH focused on a collective reversal of ethnic
cleansing rather than the recognition of individual rigigs se and this was particuta
ly evident in the case of socialbwned apartment restitution which was returned based.
This was widely abused by local authorities to make restitution contingent upon return
and thereby they would deny property to those they deemed as having no intention to
return or those they allegeddhabandoned the property for reasons other than the war.
However, Annex 7 required that compensation be given for property that could not be
restored-® Restitutio in integrunwas possible in most cas&sand where restitution

122 0SCE Mission to Bosnia and Herzegovina, Internal Report, 2007.

123 philpott, C.B. (2006) From theight to Return to the Return of Rights: Completing P'str Property
Restitution in BIH. Oxford University Press., p.42. Availablevomw.ijrl.oxfordjournals.org

124|bid, Supra note 26 p.638.

125 pccording b Philpott, compensation was never seriously countenanced for those who chose not to
return, and there also has not been any discussion of compensation to owners and occupancy right holders
for the period when they were physically prevented from returmitiger before or after the restitution

laws were passedetause their property was occupied.
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was not possible, owners andcapancy right holders could claim to the courts for i
legal expropriatiot?” The role of the OHR was extremely important in the process of
property repossession, as the guarantor of the implementation of the Dayton Accords
and the highest authority in BiHas authorized under Annex 10 to impose laws and
remove offcials in BiH.

On 23 November 200Bosnia and Herzegovina finally completdw Property
Law Implementation Substantial Completion (PLIS@pcess throughout the country
PLIP sought to enhance inta&tional pressure on the authorities to implement the-pro
erty laws. Since then more than 93 per cent of property claims has been resolved
through repossession by the fwar owners or occupancy right holdéf§ As of 23
November 2006, the PLIS@rificaion was finalisedn 129 municipalitiegout 185)in
BiH. In total, 211,791 claims for atested property have been submittedhe local
authorities in BiHOut of that number, 19888 claims have been resolvVédNevertte-
less, there are still a number mfoperty cases pending before the second instahce a
ministrative bodies and courtisocal authorities hava continuingobligation to regolve
these cases and in betweenatlmcate financial means for alternative/emergency a
commodation purpose®lso numerous international donors invested significaet

sourcesn reconstruction assistance linked with return of property.

2.3.Overview of national legal framework relating to refugees and
IDPs

A BIH is a State party to the 1951 Convention and its 1967 Prestoetsiting to
the Status of Refugees. By virtue of Annex 1 of its Constitution BiH is also a

party to other relevant international and regional instruments.

126 The exception to the process of restitution as a whole were apartments formerly belonginguo the Y

gosl av National Army (JNA) , ersoisahmodad@aivBd irdteedNAdde d t hat
ing and after the conflict were not to be deemed refugees or IDPs and their restitution claims could be
rejectedo.

27ibid.

128 OSCE Mission to Bosnia and Herzegovina internal document; UNHCR, Update on Conditions for

Return to BIH, Sasjevo, 2005 p.1

129 OSCE Mission to Bosnia and Herzegovina internal report; Helsinki Committee, Report on the Status

of HR in BIH, 2006.
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A National legislation

The legal basis for all activities and legislation pertaining to retudmigex VII

of the Dayton peace Agreement which stipulates that all refugees and displaced
persons have the right freely to return to their home of origin. According to the
Article 146 of the Criminal Code of BiH, the prevention of return and displaced
persams is a criminal offence. The Criminal Code of FBiH and the Criminal
Code of RS are harmonized with the State Criminal C&tle.

The Law on Refugees from BiH and Displaced Persons in BiH, which is the
main legal instrument regulating return, was substdytiahended at the end of
2003. These amendments regulate:
- the establishment of a Return Fund financed by the State Entities and Brcko
District to be used for the realization of return and reconstruction projects
- the establishment of four regional centodghe Ministry for Human Rights
and refugees for Return and Reconstruction across the country

- composition and mandate of the State Commission for Refugees and DPs.

After the adoption of the amendments, a working group as established composed
of represetatives from the competent State and Entity Ministries, OSCE, OHR
and UNHCR endowed with the task of harmonizing the Entity Laws on

displaced persons and returnees with the State't’aw.

A Asylum policy
The BiH legislation on asylum is generally in line witbth internationally laid
down principles in the 1951 Convention relating to the Status of Refugees and
its 1967 Protocol and the minimum standards in the EU a&fui$ie asylum
policy was influenced by the wish to enter into accesion talks with EU which

was reinforced by the two European Commisssion funded projects implemented

iinNHCR, BIH 2005 Annual Protection Repo@arajevo, 2005, p.5.
Ibid.
1321bid, p.4.
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by UNHCR; national CARDS » support to asylum management capacities in
BiH« and regional CARDS »Establishment of EU compatible legal, regulatory
and institutional frameworks in theefd of asylum, migration and visa matters«
for the Western Balkans. Both capasdityilding projects aimed to promote,

primarly EU compatible, standards in asylum legislation and institutidns.

Policy and practice relating to Refugees, Returnees and IDPs

Recognizing the remaining number of persons displaced throughout the region

and the need to find durable solutions for them, three international actors OSCE,
the EC and UNHCR came together to encourage the three governments of BiH,
SCG and Croatia to fornate a policy to find durable solutions for refugees in

the region within a reasonable timeframe. This »3x3 Process« led to the January
2005 Regional Ministerial Conference on Refugee Returns which resulted in a

Ministerial Declaration in January 206%.

The general discussions in regard to the{pastton caseload in BiH focused on

the need for sustainable return and several international actors initiated projects
aimed at enable the design of future interventions that ensure théelomg
social and ecaymic sustainability of return and reintegration of refugees and
DPs in BiH and contribute to human development of BiH communities as well

as finding durable solutions for the remaining vulnerable caseldads.

1331bid, pp.56.
13 bid. p.6

135 | pid.
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3. Process of return to andwithin BiH

3.1.The return procesdetweeril996- 1999: Continued ethnic separ
tion

Following the signing of the DPA return of refugees and displaced persons
started. The first phase of return aroces:
tiono plan essdfclodemdudly pirAsasessment evi sits
dom of movement was limited. As issues of freedom of movement were central to the
conflict in BiH, the DPA provided for respect of this right, but in first few years after
the war ended this wasteamely sensitive issue.

The second phase of return was carried out in 1999 through house cleaning
process in destroyed villages. Until 1999 the minority return was almost inexistent
where the mainmpediment was the lack of political will and the obstimt present at
all levels of administtion to support it. In early years after the DPA was signed, the
overwhelming majority of people returned to areas controlled by their own ethnic
group. Many problems and obstacles were reported to deter the nefoespin part-
ular lack of security, presence of land mines, restriction of movement and the property
repossession. For reversing the situation of continued ethnic cleansing evenhn the a
sence of war, the international organizations have been promatiitgis strategies to
try to open some areas to minority rettih.

The first years of return process were marked by political obstruction, wdiere |
cal political leaders on both sides repeatedly blocked returns by relocatimigenseof
their own ethnic grgo into available housing space and creating a climate of fear and
intimidation for minorities. It is important to note that, minority returns were recognized
as the key test and challenge for the success of the DPA. Although some 395,000 of the
refugees wh fled BiH during the war returned to the country by December 1999, the
majority of them did not return to their original homesstéad, most of them relocated

to new areas and in conditions of internal disgiaent, where their own ethnic group

16C.Phoungd Freely to Returno: Rev e-Heszegowna HaurhahdfRef Cl ean s i
gee Stdies 2000, Vol.13, No.2, p.174.

56



The Right to Return for Refugees in International Law. Case Study oBBoshHe&zegovina

was in tle majority. At the end of 1999, some 800,000 people in BiH remairged di
placed and unable to return to their former hofiés.

Ethnic composition of BiH after the war

Bosanski

predominantly Croat
predominantly Bosniac
predominantly Serb

Bosniak-Croat mixed

I[EBL

-
O
(o0}

Map 3: Ethnic composition of BiH after the war, figure from 1998

UNHCR and other humanitarian organizations have made stisreftorts to
encourage reconciliation, and to facilitate voluntary returns of refugees and displaced
people to their origindhomes, even where this involveeturning to areas which have

137 UNHCR, Statistical SummarnSeptember 2008, Sarajevo. Availablevatw.unhcr.ba
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become dominated by ather ethnic group. UNHCRet up a number afitiatives, like
for example, bus lines tvalling between the two entities and has facilitated group visits
of refugees and displaced people to places of origin. At the same time reintegsation a
sistance paages were provideghich included small scaleommunitybased income
generating projects founded through Quitkoport Fundsshelter programmesiomes-
tic items assistanc®, the distribution of selhelp kits, etc UNHCR also set up an
00pen Citiesb6 project, wh e r e lcifies, dvbiah & r s
lowed minority groups to return. But there is a limit to how much can be dona-by h
manitarian organgtions.

Even if small numbers of people hawturned to areas where thieymed part
of anethnic minority, there had beeninimal progess in rebuilding genuinely multi
ethnic soweties in BiH Fewer than five per cent of the 650,000 Muslims and Croats
who were expelled by the Serbs from western Bosnia ancegitesina had returned to
their former homes, and fewer than one per cent ofethdso were expelled by the
Serbs from eastern Bosnia had returf8®f the few who haveeturned to areas where
they now form part of a minoritgthnic group, many are people who hasteinned to
areas near the intentity boundary line, which waslosely monitored by the NATO©
led military force, and manwere elderly people, who wer®t constlered by the local
authorities to pose any retiireat. Moreover, some of those who have returned have
done so with the intentioof making arrangements to excharigeir prgerty.

The process of ethnic separatiarhich began during the war, has continued by
other means in the pesiar period.

138 5ource, Office of High Representative. Availablevatw.ohr.int

139 UNHCR domestic items assistance included beds, blankets, plastic sheeting, mattresses, stoves.

10 UNHCR Humanitarian Issues WorkjrGroupUNHCR6s Acti vities to ffind
ugees and DPs under the GFAR®02, Sarajevo.
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Return of refugees and IDPs 1996 - 1999

200,000 1
150,000 -
100,000 -

50,000 I

0 4

1996 1997 1998 1999

W Refugees| 88,039 120,280 110,000 31,65

O IDPs 164,741 58,295 29,570

Chart 1: Numbers of return between 1996 and 1994

3.2 Return process between 200@008 Increases inminority return

While the total number of returns to areas dominated by another ethnic group r
mained low, UNHCR and other observers noted a substantial increase inrtbher
Omi nceruntrys® in Bosnia and Herzegovina duri

The year2001 marked an increase in the number of minority returns, where
UNHCR recorded a total of 92,061 minority returns, as a result teeasd | ekets i p o c
of resistanceo to return has decreased. Al
minority returngo the FBiH, which has had the effect of opening up the return plessibi
ities for minority Bosniaks and Bosnian Croats to return to Republika Srpska*tRs).

This increase was attributed to impatience amongst refugees and displaced
people, a change in theyadology of the majority and minority populations, newsBo
nian government policies, and measures taken by the Office of the High Representative
to remove obstructionist officials and to implement property laws. In additon, i

proved security situation irhé whole country due to the improved internationah-<o

141 1bid, Supra note 135.
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munity effectiveness, removed checkpoints between two entity lines, uniformed-car re
istration plates and ID cards made a great contribution for return. The increasp-in pro
erty restitution which has oarred as a result of a more vigorous implementation of the
property laws has been another crucial fatfoHowever it has become apparent that
after repossessing property, many people sold, exchanged or rented it, optingenot to r
turn pernanently.

Nevertheless, following the year 2003 the return process to and within BiH has
dramatically decreased and will continue to slow doWnis drop in return figures
largely parallels the decreasing property repossession figures as the sgpossestem
drew to aclose, but at the same time there has also been a considerable fall of donor

funds for reconstructionsaistance.

Total to date Current year- 2008
Federation of BiH 274, 935 252
Republika Srpska 170,090 1,135
Brcko district 22,095 -
TOTAL NUMBER OF 467,120 1,387
MINORITY RETURNS

Table 2: Total number of minority returns (refugees and IDPs) who returned to
their place of origin in BiH, 1996- 2008.***

While the return figures sggst that the persons have been able to retuheio
prewar place of residence, in line with the goals of Annex 7 of the DP#eaility the
actual return to place of origin may be considerably less ¢éhaisagedMinority re-
turns continues to be emgized and remains a major political issue raised as not being
successful. Moreovethere are indications that many returnees did not stay in their

placeof return permanently for various reasdmose who have returned permanently

142|bid, Supra note 70p.2.
“*bid.
144 Source UNHCR Statistical Summargeptember 2008. Available wivw.unhcr.ba
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tend to be older anith rural areas where they depengbn agriculture. Many younger
people tend not to return and prefer to remainheir place of displacement seeking
education, social and econonopportunities that are scarcer in their communities of
origin. However, the gneral trend nowadayseems tde hat people are remaining in
or moving to areas where they can lhanongst their own ethnic grougowever a é-
finite assessment of the demographic composition of the @apuin BiH will only be

possible once mew cesus has taken plad®.

Return of refugees and IDPs 2000 - 2008

100,000

80,000 H

60,000

40,000 17

20,000 1

O 4

2000 | 2001 | 2002 | 2003 | 2004 | 2005

O Refugees |18,607|18,693|37,134|14,012| 2,442 | 1,273 | 1,419
® IDPs 59,347(80,172|70,775(40,30317,948| 5,164 | 4,184

2007 | 2008

Chart 2: Figures of return between 2000 and 2008

3.3.Main international actors involved in the return of refugees
3.3.1. UNHCR

As already mentioned in the previous chaptgiSHCR started its opations in
BiH during the war, with e of the biggest relief operations ever organized. Thousands

of tons of aid were shipped to BiH and distributed to the victims of war. Since 1992,

145 UNHCR, Briefing Note on UNHCR and Annex 7 in Bosnia and Herzegp\&aaajevo, 2007. Avait
ble athttp://www.unhcr.ba/updatedec07/DPsOct07.pdf
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UNHCR has been the leading agency with regard to humanitarian assistance and prote
tion of displaced persona BiH. In 1995, UNHCR was entrusted with assisting the
government in the implementation of Annex VIl of the Dayton Peace Agreement. T
gether with the local governments and authorities and in cooperation with othea-intern
tional partners, UNHCR facilitasethe return of both refugees and displaced persons to
their homes of origifi?’

The impressive efforts by the UNHCR in implementing Annex 7 are evident by
the numbers of the return of ugiees and internally displaced persons to their places of
origin. Sirce the signing of GFAP in 1995, more than one million former refugees and
IDPs have returned to their pnear homes and municipalities, out of an estimated 2.2
million persons uprooted during the war. UNHCR has undertaken a wide variety of
measures to suppt the return process since and has been cooperating with all crain a
tors involved in postonflict rehabilitation process of BiH. Current activities continue
to focus on promotion of return of IDPs as the most suitable durable solution, by closely
coopeating with the competent national authorities and endeavoring to remova+emai

ing obstacles to return, particularly for the most vulnerable among IDP popdfétion.

3.3.1.1. AssociationVasa PravaBosnia and Herzegovina

Association \asa Prava BiHs a local nongowv&mentaland norprofit organ-
sation which provides free legal aid tefugees, internally displaced and other persons
of concern throughout theountry. It was initially founded under the auspices of
UNHCR in 1996 as &letwork of Information and Legal Ai@enters (LAICs) aimed at
providing legalaid and information to persons of concern to UNHER the poswar
period**°

The LAICs Network was transformed into tN&O Vasa Pravan January 2004

and regstered at the state level in 200kday, Vasa Prava Bi is the largest free legal

18 Source, UNHR Statistical Summary, September 2008. Available at www.unhcr.ba .

147 More about UNHCR Representation in BiH availablengtp://www.unhcr.ba/

148 pid.

149 UNHCR has supported the work of the Network with more than USD 8,000,0(@ iperiod k-
tween 1996nd 2003.
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aid NGO in the country and onetbke largest NGOs in the entire Balkan region. Its free
legal aid sevices havdbeen extended not only to those still affedigdhe consequence

of thewatr, but also to the socially vulnerablegple in general. Vasa Prava BiH also
playsimportant rolein ensuring national asylum system to meet with internatistaal

dards of refugee protection. Thus, the Association has a unique roleBoghen civil

society for its protection of human righaind realization of sociglistice for a wider

range of beneficiaries. The beneficiariesMasa Prava BiHnclude refugees, asylum
seekers, persons granted a subsidiary form of protection (i.e. temporary residence on
humanitarian grounds), persons unteEmporary admission, displaced persons,rfetu
nees, stateless persons, victims of trafficking in human beings and vulnerable persons

among the local populatiof™*

3.3.2. OSCE

The OSCEO6s mandate was established und:c¢
key organiztons involved in the postonflict building of BiH. The Mission has esta
lished programmes to promote the development of democratic political institutions at all
|l evel s of BiH, from the | ocal to the Stat
cateyories of education, democratization, human rights and securibpemtion->2
Currently, OSCE maintains the largest field presence in the country and nm@jor pr
gramme of monitoring and reporting on human rights conditions. Property impeement
tion was until2006 one of the main areas of work of human rights department. In those
municipalities where property implementation was comparatively low, targsited
work plans were prepared and tighter monitoring was introduced. Everywhere, human
rights teams end&ored to ensure that available budgetary resources for alternative
housing are used in the most effective manner to promote the completion of the Prope
ty Law Implementation Programme. Rule of Law activities focused on monitoring the

implementation of theecently adopted criminal procedure codes through regular mee

0 UNHCR, Vasa Prava BiH Briefing Noté&Sarajevo, 2007.
151 .
Ibid.
152 3SCE, http://www.oscebih.org/overview/mandate.asp?d=7
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ings with judicial and police authorities. Special attention will also be devoted to the
improvement of inteEntity co-operation in criminal matters. In light of the expected
increase in theumber of war crimes trials before domestic courts, the OSCE monitors
the capacity, and willingness, of authorities to deliver court summons in due time and to

comply with requests for an int&ntity transfer of suspects?

The OSCE is also the lead aggrfor promoting democratic development in
BiH, through assistingotal authorities with the reform of the legislative framework of
local self governance in Bildnd workingin conjunction with all levels of gernment

to aid the smooth transition of BiH #ostable and democratic state.

3.3.3. EUFOR

UN Security Council Res. 1575, adopted unanimously on 22 November 2004,
welc o me d  ts hneentidh Wad laurtt an EU military operation in Bi. The EU
launched a ilitary operation called®peration EUFOR ALTHEA, in December 2004,

9 years after the war ended aafter the decision by NATO to conclude its SFOR-mi

sion’ EUFOR is a legal successor to SFORhe EU dejpyed a robust military force

at the same manpower | evels as Nsarégcmés SFOF
tinued ompliance with the Daytogreement and to contribute to a safe and secure
environment, deny conditions for a resumption of violence, manage sidyakaspect

of the GFAR'™ Military presence has been of extreme importance in establighig
maintaining the secure environment and thus facilitating the return process. Ebday,

FOR is still present throughout the country and continues to provide reassuramce to |

cal communitiesandworks to insure that the situation remains safe and séougdl

the citizensand demonstrates continuing International Community supp@ittpand

ensure that EUFOR can react appropriately to any change in the security situation.

153 OSCE http://internet.osce.ba/oscebih_eng;@BCE Mission to Bosnia and Herzegovina ingg
reports.

% EUFOR,
http://www.euforbih.org/eufor/index.php?option=com_content&task=view&id=13&Itemid=29
®*EUFOR,
http://www.euforbih.org/eufor/index.php?optionsuocontent&task=view&id=12&Itemid=28
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Moreover the Mission is also involved in many humanitarian (reconstructiomadls¢
electricity reconnection, etc.), geining and other @jects.

3.3.4. Other bilateral donors and internationals organizations assis
ing the refugesreturn

Bi H6s needs have moved significantly be
conflict recoveryln the first seven years after Dayton, BiH received nearly $5 billion in
humanitarian and reconstruction assistance, about 75 percent of which was in the form
of grants. Total assistance levels have been declining for the past few years. £onor a
sistances critically important to BiH as it covers roughly 25 percent of its annual cu
rent account deficit>®

The largest official grant donor is the EU, and the principal lenders are the
World Bank and EBRD. The EU program is concentrated on helping BiH &3 a&e
quired for it to begin the Stabilization and Association Process that will eventually take

BiH into the Euopean Union.

United Nations Development Programme (@R has been present in the ceu
try since 1996 and helping to transfer the focus of deweémt planning from postar
recovery to longerm devebpment. Since the war, UNDias delivered US$181 i
lion via various human development interventiodNDP has been involved activities
such as: providing assistance to sa#fected populations, supging the reintegration
of refugees and | DPOs, | oc al, smdlleaums lar@lp me n t
lights weapongiemilitarization mine action andearly warning system local poverty
reduction initiativesThe year s 2008/ 200 9rymwogranecmegydle UNDP
of 2005- 2009, in which UNDP is completing its realignment of activities from &um
nitarian relief to development suppofth e f ut ur e U Ndou® drsallewito r kK wi |
ing income poverty through pfwoor economic growth, to improve demakic gove-

nance, ehance human security aimdprove environmental sustainability/.

156
157 UNDP, http://www.undp.ba/index.aspx?PID=37&RID=2
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On a bilateral level, one of the most important actors in supporting geveta
and economic project is USAI D. USAIIDO6s st
na begiming with 2006 builds on the assistance USAID and other donors have provided
and on the progress the country has made over the past decade. The assistance strategy
will formally move beyond its postonflict reconstructionchact er and f ocus
current need to deepen economic reform, strengthen its institutions for democracy and
governance, and build a viable state. USA
2000 had two principal objectives: Repair vd@maged infrastructure to facilitata-m
norty refugee and IDP returns and recreate matltnic communities, and jump start
the private sector in the face of a collapsed bankistesy by injecting liquidity and
assisting small and medium enterprises. Under its -2005 Strategic Plan, USAID
provided another $200 million for three strategic objectives that supported mirerity r
turns; assisted economic restructuring; and aided in building democratic institutions The
Mi ssionbs current strategy and proagwram dir
ic development, building democracy, and combating trafficking in persbi@ther
important bilateral donors to BiH are: Swedish Development Agency (SIDA), Japan
International Cooperation Agency, Swiss Agency for Development and Cooperation,
Geaman GTZetc.

158 YUSAID, http://www.usaid.ba/
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4. Obstacles to the implementation of the right to returnin
BiH

Refugees returning to Bosnia and Herzegovina have long faced a number of
challenges irrebuilding their lives. This is particularly true of those returningutalr
locationswhere their ethnic group is a minority. The right to return is an evolving right,
which requires more than just simply moving across borders and includes the issues
from housing reconstaotion, property repossession to security problems and political
issues and especially issues of sustainable return. The sustainable return includes basic
rights to which returnees are entitled such as access to public services, the mght to e
ployment, the right to education, health care, social security and other sométdbe
But to accomplish these, many problems and obstacles need to be removed. According
to Petrirt>®, setting up new state structures often takes much longer than the initial post
repatriation and reintegration phases and it is impossible for refugeetutn to a
readymade situation in which state can absorb them to full capacity in a way that fully
respects their human rights as well as economieldpmental needs. And as Phoung
pointed out, it is only by involving the displaced persons themselvékeirreturn
process that it will be easier to identify the potential obstacles to réfurn.

Local authorities must in this case make a first step towards populatioaes of r
turnees by showing good will in accepting them into their old communities, where for
example facilitating basic utilities supplies, could be a first step. In additionpthe i
provement of relationship between local authorities and returnees is often done through
civil society. Although, BiH is in a process of development of strategy fquaration
of the Government with civil society and currently there is no institutional body in
charge of relations with civil society, there are many-siate actors involved in diffe
ent civil society activities®*

Thirteen years after DPA was signee@ tresponsibilities under Annex VIl are

still not met. Final solution for people displaced in the country, in neighboring countries

19 petrin, S.Refugee return and state reconstruction: a comparative analysis. Working Papér No.
UNHCR,Evaluation and Policy Analysis Unit, 2002.
180 bid, Supra note 67p.181.

67



and elgwhere must be reached as soon as possible. Following obstacles were identified
to discourage the retuand thus théull implementation of Annex VII of GFAP:

Political obstruction

> >

Employment and economic problems

>\

Reconstruction assistance

>\

Security/safety related concerns

>\

Education

Access to health care and social assistance

>\

4.1.Political obstruction

Political dostruction remains important obstacle to minority return and where hard
line or nationalist politicians are in control of a municipality, very few minority return
take place in that municipality. As to the US Annual Report on Human Rights of 2007,
ethnic dfferences remained a powerful force in the country, although mixed commun
ties exist peacefully in a number of aré¥s.

In previous years nationalist oriented politicians sought to increase the ethnic h
mogeneity of the population in areas thewtoolled by discouraging IDPs of their own
ethnicity from returning to their prear homes if they would be in the minority
there'®® Although, the political obstruction related problems decreased froniopiev
years, they still persist in hatohes areas, as in s@ towns in eastern RS whichneo
tinued to resist minority returns, dobstru
ing municipal power and running water, education, issuance of important ciut doc
ments and health cat® In addition, returnees faggoblems regarding participation in
public affairs, which complicate returns and subsequent social integration. In BiH, a

general mistrust in local authorities exists which represent a serious democratic def

%120r more detailed analysis of civil society and +state actors see Project Synopsis. Final Project R
port.

182s state Department, Bureau of Democracy, Human Rightsatmat: Country Report on tiinan
Rights Practices in BI+2005 (2006)

183 pid.

184Us State Department, Bureau of Democracy, Human Rights and Labor: Country Repomam H
Rights Practices in BI¥2005 (2006)
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cit.'®® Local politicians in power are in many easperceived by returnees, as corruptive
and to subsist oalientelism Thus, the relationship between local authorities ana-retu
nees is difficult and in many municipalities almost inteds.

It is important that all actors mandated by the DPA, thigoiernmental, cantonal
and local authorities are involved in the removing political obstructions and thus ma
ing (sustainable) return possible. Moreover, the international efforts to put pressure on
local officials, where possible, must be coordinatedPAsund®® noted local officials
should be more closely involved with the international efforts to return minorities, as
such efforts to overcome the political obstruction to minority returns are closely linked
with efforts to ensure the protection of humiaghts (Annex 6 of the DPA) and support
the democratization process. OHR as the highest authority in the country has extended
powers which include the abil it yDayt odnds mi
activities, the secalled Bonn Powers. Haver, especially the OSCE has bean i
volved in the process of monitoring and reporting the political obstruction.

The most common form of political obstruction is lack of any or significappat
to returnees from local authorities, municipal and/ottar@al, and discriminatory pca
tices to returnees as regards the access to public utilities and accapiiorent.

Insufficient contribution of the municipality budget to improve basic infrastructure
needs such as improving or repairing local roadstrédéy reconnection, running av
ter, telephone (PTT) reconnection to the houses of returnees is widespread thueugh m
nicipalities in BiH. To improve the local or state infrastructure, such as hospitals and
schools can have a clear impact on the Jemg sustainability of eturn and contribute

to the improvement of basic rights.

4.1.1. Obstruction of access to public utilities

The electricity reconnection and running water are very important issues for return
process to succeed. The UNHCR has been activesumg the reconnection of retu
neesd® houses to the electricity networ k,

185 |bid, Supra note 1, p. 19.
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Many regional meetings between different international actors (mainly UNHCR, OSCE
and OHR) involved in the return process were held ¢il¢athis issué®” The legal
network ofVasa Pravas also involved in the reconnection of houses to electricity ne
work by pursuing the legal procedures, especially as regards the higimrmection
costs that returnees are obliged to pay to electric coiepa

Besides above mentioned actors, the Ministry for Human Rights and Refugees and
their regional centers, Entity Ministries for Electricity, local municipalities and electric
companies have the decisive role in electricity reconnection issue. Thef laaks@-
rency, high reconnection costs and discriminatory pedares still remain an obstacle
to return for many returnees. On 13 December 2005 the Ministry for Human Rights and
Refugees, electric companies and Ministries of Energy signed the Agreemé&at
connection of Returnee Housing Units to the Electricity Network in BiH and thus to
remove the remaining obstacf8.The Agreement contains the commitment of BiH
electricity companies on covering the costs of issuing attestation on conditiong-of inte
nal electricity installations for the most vulnerable returnees as well as other reconne
tion cost*®® However, the returnees are in some areas of the BiH still obliged to pay the
re-connection fee, which amounts approximately to 30 E(Jfhe problem of eledic-
ity reconnection is still being resolved on a chgease basis and approaching the
problem differently in every municipality.

Another important issue for returnees especially those living in rural and remote
areas is the reconnection of the telephnatvork. The reconnection to PTTtwerk
can make return more dignified and secure, especially for elderly returnees. The legal
network Vasa Pravais also involved in the process of PTT reconnection, reporting to
UNHCR on current pending cases and prolslemith the municipality obstructions in
implementing the OHR Decision of 1999, where all-poaflict sibscribers shall be

recanected free of chargé:

1% sypra note 3, p.178

%7 Regional HRWG Meeting, March 2006, internal document.

188 |bid, Supra note 128.

189 pid.

10 Information gathered in the field visit with the UNHCR Staff in LC Maklenovac, Municipalitya@f D
boj, May 2006.
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4.2. Employment and economic problems

One of the major obstacles today for sustainable return is thessityity to
exercise the right to work, enshrined in a number of international human rights instr
ments to which BiH is a state party. Main instrument governing the right to employment
is the ILO Convention 111%to which BH is a state party.

During thewar, the economic infrastructure of BiH was completedgtibyed.

Many businesses vanished from the earth whereas others were closed down or were u
able to be run. Currently the Bosnian economy faces many problems, such as-high u
employment figures, thenlargement of the informal economy and the high rate 6f co
ruption. Moreover, the government is still facing the remnants of several decades of s
cialism and thus being in a transition to a solid madoeinomy. Additionally, progress

is slowed down by pdilcal disparities.

Since the creation of the division along entity lines, the respectivergments
have taken all political decisions separately. Consequently this has caused for a large
disparity in policy outcomes and the unequal distribution of theshong people. The
differences between the entities are reflected in many ways. Figures of 2006 indicate
that 311,600 people were unemployed in the Federation (44, 6% the employable pop
lation). Within RS the numbers are lower. 138,111 people were uogeatpbln Decm-
ber 2006 (37%). Due to the high level of infml economy/*in the country, the real
level of unemployment is much lower than often claimed. However, with a lackvef go
ernment legislation and physical inability to spur economic growth overnighthand-
ly surprising people resort to illegal medh$According to statistics approximately
20% of people live in poverty’>

Employment plays a crucial role in the letegm sustainability of returns and
overall post conflict reconstruction of theutdry. The general lack of employmeng-o

"1 The Decision of the OHR on PTT reconnection issure@0 July 1999. Available omww.ohr.int
21LO Convention 111(1958piscrimination and Respect of Employment and OccupaBi raified
it in 1993.
173 When talking about informal economy one may refer to activitieb si8 unreported income, taxaev
sion and tax avoidance, trade of stolen goods or theft for own use.
7 World Bank,Bosnia and Herzegovina Country Economic MemorandRoverty Reduction and Be
g(gmic Management Unit Europe and Central Asia Region, 200867 p.1

Ibid.
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portunities is aggravated for IDPs, returnees, in particular minority returnees who are
more likely to encounter discriminatiod® As Hel si nki Comthett ee
largest number of returnees is in the categdrpaor peoplé /" Discrimination in en-
ployments of returnees in the municipalities, public institutions and public enterprises is
widespread in the countfy? In addition, minority retutees are in most cases unable to
obtain reemployment in their prevar dateowned firms. As a result returnees have to
become selbufficient, either by starting private business with their limited resources or
falling back on subsistence agriculttife Therefore, many of them decide to go back to
their area of displacement emigrate in search for wofR® Among other problems,
the lack of necessary skills represents an obstacle to employment and additional training
is needed, especially for female heattediseholds and shlaced people. The fact that
most of refugees and DR&re not able to work or receiving additional vocationahtrai
ing during their displacement is noteworthy. In the absence of formal employment o
portunities, the informalabor market, small business, pensions and welfare payments
provide the means for mgmeturnee families to survivé! Substantial differences are
between the urban and rural areas where for the latest there is little interest to return,
especially among young people, mostly because of the difficulties to find employment.
Returnees in theural areas are mostly elderly people, which represent an obstacle for
long term sustainableturn. '8

Thus, bilateral donors and internationals organizations assisting the refugee r

turn in finding the employment opportunities is critically important td.Bi

178 See UNDP Human Development Report 2007.

7 bid, Supra note 92.

178 Helsinki Committee, Report on the Status of Human Rights in BIH 2006, availablevenbh-
hchr.org/Reports/reptHR2006.htm

19 bid, Supra note, p.14.

180 Amnesty International, Press Rele@H: Widespread discrimination blocking refugee ret({®006),
as seen on 20 April 2006 on www.amnesty.org/library /Index.

181 UNHCR BiH 2005Annual Protection Reparp.28; Interview with the UNHCR Oftial, June 2006.
182 UNHCR BiH 2005Annual Protection Reparp.28, available on www.unhcr.ba
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4.3. Reconstriction assistance

Besides demographic destructions the war also radically changed thiesitu
the housingsector in BiH with partial or total destaion of almost a half of the pre
war housing stock. In the period from 1992 to 1898%e 452,000 housing units were
partially or completely destroyed. Out of this nhumber, around 80% of housing units
were either destroyed or heavilymaged*®®

Problems related to housing, which include property repossession amd reco
struction of damaged atestroyed preonflict units, especially the later still represent
an obstacle to return. Since the end of the war support from the international Gemmun
ty to reconstruction process in BiH was substantial. Even so, the amount of found
available to supporthe return process represents only a fraction of the resowces r
quired to close the gap between actual returns and the reconstruction assistance required
for the full implementation of the Annex 7 of the DPA By transfer of ownership for
the return pocess from foreign to domestic institutions the nstaiction support by
the international community has been drastically redukethe same time, reconstru
tion costs of the entire remaining destroyed andatgdhousing stock as per actual
damage graelcouldbe assessed at around EUR 1/8dpi.*?°

Reconstruction followed the return process and since the Dayton Peaee Agre
ment to date some 260, 006Dhousing units have been reconstructad,of which over
170, 000with donor resources. In years immeg@ily after the war participation of imte
national communityin financing reconstrction was almost hundred percent, after
which domestic sources have gradually started to join this process through setting aside

of very significant budgetary resources latevels of authaities in BiH.

183 Ministry for Human Rights and Refugees, BiHitp://www.mhrr.gov.baektorZalzbjeglice.html
184 |14;
Ibid.
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Reconstructed housing units 199005 260,388
Housing stock Rehabibtion 57,94%
Remaining number ofed | 5%-20% 17,963 9,59%
stroyed/damaged housin¢ 25%- 40% 24,945 13,32%
units (per damage level) | 45%- 65% 29,355 15,67%
75%-100% 82,219 43,90%
no damage evaluation 32,791 17,51%
TOTAL remaining unrepaired housing stock 187,273 42,06%

Table 3: Figures housing stock situation in BiH in 200536

In the years after the war, in order to get reconstruction assistanastiarydd
homes, individuals needed to apply to the municipal body responsible for reconstruction
where they were placed on a list. When the municipality received funds from the inte
national community, it disbursed money to those on the list in chronological order.
Many individuals have been waiting for several years to receive such reconstrgetion a
sistance. Again, belonging to an ethnic minority could impact the ease with which one
could obtain or not obtain such reconstruction assistance. In addition, certain reco
struction projects required that refugees abroad first return to BiH before theirmapplic
tion for assistance was assessed. That meant that persons must first retaces®pl
internal displacement, often in collective centers while waiting their application to be
processed. Even then, there was no guarantee that their home was in fact accepted into a
reconstruction project’

New and additional sources of funding ard seeded to resolve the remang
needs in reconstruction of houses and other infrastructure. BiH Ministry for Human
Rights and Refugees reported in 2006 that more than 120,000 people (43,000 families)

wish to return and have applied for reconstructiotheir destroyed prerty

1% bid.

18 source, Ministry for Human Right and Refugees, BiH.

187 UNHCR, Extremely Vulnerable Individuals: The Need for Continuing International Support in Light
of the Dfficulties to Reintegration Upon Retyr8arajevo, 299.

¥ UNHCR, The State of Annex VMarch 2007.

74



The infrastructure in some areas remain critical and in ruins, like for example in
some municipalities of Eastern RS which was one of the most destroyed areas during
the war, in the North, Posavina region, and in Western p&itb One of the prow
sions taken to resolve the issue was a loan to BiH from Council of Europe Development
Bank in the amount of 8 million Euros approved in November 2004 for the reamnstru
tion of about 1,100 housing units, where 500 houses for eaity @mdl 100 for Brcko
District.® The UNHCR, together with the entity ministries for DPs and municipalities
officials was working to select the beneficiaries, as the project have been benefiting s
lected persons currently living in Collective Centers oe/lative Accommodations.
UNHCR selection process consisted of officials carrying on interviews with tixese e
pressing interest to return in the above mentioned temporary accommod&tibnes.

total project cost was estimated at 12 milliamds and was cometed in 2007

4.4. Security/safety related concerns

According to UNH$2®&rity2ishllsan imgogaotrcdncerin &r
returnees in BiH and continues to constitute an obstacle to return for soneees® .

In most return locations, the securgifuation has steadily improved and many returnee
communities report that relations with local residents are good and that the local police
are acting professionaléy'®?

However, lack of personal safety remains a concern, as isolated aattentei
continue to occur and some of them ethnically motivated. Land mines pose angpther si
nificant obstacle to the sustainable return, especially for the economic development a
tivity in BiH. US State Department Report on Human RighttiRes in 2006 states
tha the security situation in sensitive return areas and p@smonsiveness to incidents

targeting minority returnees did not improve. Harassment and discrimination against

189 pid.

190 nterview with the UNHCR officials, May 2006.
¥%4pid, Supra note 29.

192\bid, Supra note.
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minorities continued throughout the country, mainly as a consequence of praperty d
putes:®®

The general concern about the presence of suspected war criminals still at large,
constitutes an important obstacle to return for witnesses and victims of war crimes, as
well as for severely traumatized persons. For these categories of persciat a&pa-
tion must be brought in providing them adequate and functional witness protection pr
gramme-**

For removing the security obstacles the support of EUFOR is very important,
especially for minority returns, which are likely not be well acceptethéyocal pop-
lation. The military force EUFOR, although every year with reducedepoe in the
country, has a very important role in the return process, as they often act as deterrent.
For example, UNHCR sometimes asks EUFOR to patrol the area bedoptatined
return and in the following period to prevent attacks or harassment on returnees. Mor
over, EUFOR is also involved the process of thenileing activities and project comtr
buting to the electricity reconnection. The presence international nyifitece conti
butes do general perception of trust andiggcof returnees.

Another important actor in improving the security situation is E&Mhich
has the aim push for the inclusion of minority groups within police forces in areas of
minority returrs as to help to improve confidence of potential returnees in the local p
lice force, which constitutes an important factor for general confideuaidging

process.

4.4.1. Isolated acts of violence

In BiH today, the overall security is reported to be good andoti@eem to be a
major obstacle for return to the prar municipalities. Although, the incidents related

to return, such as serious incidents against returnees or their property, as wedl as inc

193 Us State DepartmenBureau of Democracy, Human Rights and Lab®ountry Reports on tinan
Rights Practtes 2005March 2006, available on www.state.gov/g/drl/rIs/hrrpt/2005/61640.htm.

9 ECOSOC, Commission on Human Rights, Report of the Representative of the Se@estargl on
the Human Rights of internally displaced persons, Walter Kalin, Specific Grangdndividuals: mass
Exoduses and DPs, Mission to BiH (2005), p.15
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dents of harassment and vandalism of religious premisesmgent.ocal plice has on

many occasions failed to effective investigate and prosecute the incidents and further
contribute to police, system of justice and the rule of law confidence. In addition, local
police almost never classified the incidents ocalirereturnee communities as ethn

cally motivated, therefore a closer monitoring of international community is still
needed. Further monitoring by international organizations (EUPM, EUFOR, OSCE and
UNHCR) must focus also on potential security issues wbarenany occasions the
provocative and offensive ethnically motivatedidents towards religious premises or
incidents of physical or property damage ¢tumees can trigger some major security
issues and contributes to general negative atmosphere ineetareas. Another axa

ple of the potential security issues related to return process is reconstruction or building
of new churches and mosques in hundred percent returnee areas. Sharkxghandee

of information through local security forums contritgite better cooperation between
international organizations involved in the area and improves the communication b

tween local communities analjce forces.

4.4.2. Land mines

After thirteen years of denining activities BiH remains one of the most heavily
mined countries in South East Europe. After the signing of the Dayton Peaog Agre
ment the threat posed by land mines turned out to be one of the most critical issues
faced by the whole population. In 1996, BiH Government requested the assistance of
the UN Mire Action Center (UNMAC) to establish a-dening capacities for coord
nated and continuous mine action activities in the country. UNHCR cooperated with
UNMAC by establishing six clearance teams, focusing on clearance of houses where
refugees were about teturn. The National Structure BiH MAC officially took over the
responsibilities for the implementation of-dening programme in July 1998, withrfu

ther support of United Nations Development Programme (UNDP). BiH MAC has two

19 EUPM (European Union Police Mission) operates in line with the general objectives of Annex 11 of
the DPA and it is supported by European Community instruments.
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main offices in Sarajevo andaBja Luka and 8 Regional Offices established across the

Country allowing operational actiies to be carried out locally?

MINE SITUATION

AS AT SEPTEMBER 3006

. LOCATION OF CLEARED AREAS

° LOCATION OF MINED AREAS

. LOCATION OF LIFTED AREAS
& LOCATION OF MINED INCIDENT

m LOCATION OF CONFRONTATION LINES

SCALE: 1 : 400,000
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Map 4: Mine situation in BiH, 2006.

As for BiH MAC™’ there are 18.600 minefield records, which presents appro
imately 4,2% of tle territory of BiH mine suspected. Through landmine impact survey,
1366 local communities in 128 municipalities were identified as communities dentam
nated with mines and/or UXO which directly affect safety of approximately 1.375.807
persons. Although, ttay, in most of the cases land mines do not represent a nbajor o

1% More information on BHVIAC available onwww.bhmac.org
197 {|Ai
Ibid.
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stacle to return, they can represent an obstacle for sustainable return and the develo
ment of economic activity, as in many cases return is in rural areas, where maajor i
come generating actities is agricultureAccording to data from the ICRC, there have
been a total of 1,532 mine victims since the wdthdugh the number of victims has

been drastically decreasing since the first years after the war ended, the number has
been steady in thiast two. In the year 2007, 18 mine idents with civilian casualties

took place'®®

4.4.3. Transitional justice

The presence of suspected war criminals at large in the community continued to
be a concern and a potential security threat to returnees. A nainbespected war
criminals still have official functions in local authorities and the failure to arrest and
prosecute them is an obstacle to return and affects the sense of security of returnees.
Witnesses testifying before the International Criminal Tmaduor the former Yugoat
via (ICTY) still require additional protection due to the number of suspected and or i
dicted war criminals still at large and the fact there still is not a functional witness pr
tection programme in place in BiH.

The war Crime<Chamber of the State Court which became operational in the
beginning of 2005, hears the most serious cases deferred by the ICTY, badhiy m
of cases continue to be dealt with by domestic courts under the jurisdiction of the Ent
ties. The continuingwork of the ICTY, national courts and the removal of criminal
elements that are thought to remain in public employment, particularly the puailice,
help return and expose facts in order for the reconciliation procesgito ldentifying
individuals whoare resposible for crimes as opposed to applyicglective guilt for

abuses carried out during the war will also help the reconciliation protess.

198 BjH 2005 Annual Protection Report, p. 24
199 bid., pp. 2324
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4.5.Education

Families with children considering the return always inquire on information
about the dcation of the school where the returnee children will go, whether selgeol
or adolescent. For certain families planning the return to thewaréhomes especially
in the remote rural areas and sending their children to school can become very difficult.
If there is no school in the return village or the school is far away this can provide add
tional cost for transportation to school. In many cases, returnee families have small re
enue and public transportation represent a cost which tmeptcafford. h this case a
solution can be met by municipalities and social welfare system in fumdingrable
category of familiee hi | dr e n 6 gatioh 1o schablr ans p o

Another issue of much greater concern is current fractured education system in
BiH,inwhichg udent s | earn accor di nAcgo Itoor esdedv ecruarlr i
and are theffore either assimilated or segregated. This is having the effect of creating
three separate sets of <citizens, each uni
international organization, the OSCE has the leading role in issues of education and is
working for a fair and equal edation policy for all. Education Officers through out the
country are working to ensure schoolrooms are free from discrimination, and apcour
ing school districts to hire minority and returnee teachers. Special concern pose Roma
children, because many families cannot afford textbooks, school clothes or transport
tion for their children and in addition, some Roma parents are keeping childreh ou
school through fear of discrimination or a lack of confidence in the current education
systen?® Even so, the right of the child to education is a basic human right scorp
rated in the Convention on the Rights of the Child and included in the Ctinstiof
BiH, and all the necessary activities should be taken with the aim to implement this
right. Il n addition, the OSCE is facilit
School s un d?®Thes®seggatBioschbots found in do not allow stuteto

interact in a multiethnic environment where children are attending separate classes u

200 5SCEhttp://www.oscebih.org/overview/tuzla.asp 7d
201 .
Ibid.
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der different education curricula in one school, which pose additional barrier td-the di
ficult process of reconcdtion.

Another issue of concern is the bastdities reconnection to schools. Fox-e
ample, in some remote primary schools where most of the returnee children are going,
schools are without electricity reconnection and running water. The infrastructure of the
school premises through out the whole rdioy should be improved, where thenzo

mitment of local authorities in budgetary terms muogirove.

4.6. Access to health care and social assistance

Access to health care and social security for returnees is affected by the lack of
harmonization betweetine relevant legislation and welfare system of the tmtdies.
Different insurance scheme applied in the Republika Srpska, Brcko District and in the
FBiH could be an obstacle preventing the return as the coverage cannot be transferred
from one entity toanother’®® Therefore, returnees are in some cases traveling to other
entity to get the access to health care. In addition, the fact that in many local demmun
ties there is no health center or the doctor is visiting the center only once a week,
represent arobstacle particularly for elderly people or persons with serious medical
problems and in this cases the return should be reconsidered. TRERtitgrAgree-
ment on Health Care concluded in 2681aimed at enabling returnees to access health
care serviceB the place of return should be fully ineplented.

Access to social assistance is also deterring the return. The probleffexndi
Laws on entity level, different amounts of social assistance granted (in FBiH is reported
to be higher) and different ganeters for the implementation of the enid for granting
social asistance within cantonal and municipal levels is a matter of concern for those
considering the returff* As OSCE reported, the process for applying for sociabassi

tance is not formalizednd transparent and providing the access to social assistance

202 |pid, Supra note 1, p.19.
203 |bid, Supra note 97.
204 Notes from HRWG Srebrenica, Bratunac June 2006.

81



should be carried out on natiscriminatory base®> The returnees and DPs are often
amongst the most vulnerable groups in BiH, where some of them living in the hopeless
poverty and deplorableving conditions. UNHCR aatinues to monitor this cases and
where possible provides the assistance or linkage with social assistance netwarks. Ho
ever, this is an issue of great concern as the state should be able to provide tlee basic s
cial assistance townerable groups as the fundamental right guaranteed by many inte

national human right teties to which BiH is a state party.

4.7.Case study of selemdi municipalities in eastern BiH

The Eastern part of BiH has been particularly heavily destroyedffauteal during
the 19921 1995 War. The most horrendous crimes, such as the Srebrenica genocide
have occurred in the area and in its remote villages, especially towards the Bosniak
population. During 2006, | have spent four months working with the UNHCIRisn
region and | was given the opportunity to gathedepth undestanding and first hand
observations and information through numerous fiekitsyi meetings with returnees,
municipal counterparts and other international actors. | have selectede@erthnic
palities of the eastern BiH, respectively Bratunac, Srebrenica and Zvornik, according to
my personal judgment and common sense and based on the fact that in all three cases
the postwar population figures have changed drastically compared witlprisevar
statistical data, specially when it cosite ethnic composition. If the pr@ar numbers
show that in all three cases the majority of population was Bosniak, todagjireym
consist of(Bosnian)Serbs. In these municipalities special attentias been paid to
ease and consequently monitor the returnee process and to detect any possible obstacle
for the suithle return and thus to reveree ethnic outcome of the War. Yet, the-ou
comes are not satisfactory and will be difficult to imprdwemin the near future.

25 OSCE Mission to BiHAssessing the Realization of the Right to Social Assistance jiDBignber
2005, internal document.
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4.7.1. Municipality of Bratunac

Bratunac municipality is located in northeastern BiH on the left bank of the Dr
na River, bordering with the neighboring Serldiae municipality is currentlyigided
into 20 local communities. Owing to a stgpSDS (Serb Democratic Party, founded by
Radovan Karadzic) grassroots presence, Bratunac was one of the first municipalities to
be affected by ethnic tensions and violence in the early 1990's. Some of the mmst pro
inent events took place in the gym of ¥ek Karadzic primary school, Glogova, Ko
jevic Polje, and Kravica, amongst others. During the 1992 take over, local forces, the
JNA's Novi Sad Corps and Serbian paramilitaries ethnically cleansed the area of more
than 20,000 noiserbs, committing rape,tare and murder against civilians, as well as
establishing concentration camps where numerous atrocities were confffifiée.
Bratunac corridor was strategicallygsificant during the war because of the repeated
battles in the area in the attempts totaep Srebrenica and then subsequently in the a
tempts of escape of the marptaed in the safe area.

As consequence of the war, approximately 80% of the housing stock within
Bratunac municipality was devastated, and mainly in the more rural areasestiisd
in a huge number of IDPs, who ultimately found refuge in the town itself. The centinu
ty of violent war forced people to flee further to areas of internal diepkaat and/or
abroad.

Before the war, the town hardly a city had a total populati@@B@19, of whom
more than 21,535 were Bosniak. According to the 1991 Censusgpreopulation was
33,619. Pravar ethnic composition was: Bosniaks 21,535; Bosnian Serbs 11,435; Bo
nian Croats 40; Yugoslavs 223; Others 386étween 1991 and 2003, the degraphic
picture of Bratunac municipality changed complet®&pw with an estimated popat
tion of approximately 19,522 people (2003), this figuneresented just 58.2% of the
prewar population (1991). The ethnic composition of the population changedidram
cally, where, prior to the war, Bosniaks accounted for 64.2% of the entire population, in
2002 they represented just 15.8%The town is todaymainly populated by Serbs.
Most of the Bosniaks from Bratunac now live in Tuzla (8800 persons) and abro&d (530

28 EUFOR Municipéity Information Bratunac, January 2006
27 UNHCR Review of returns to Bratunac, 2007, internal document
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