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Introduction 
 

The closing decade of the 20th century began with a large part of the world ei-

ther involved in armed conflicts of varying proportions and intensity, or striving to cul-

tivate an uncertain peace. Most of these conflicts were civil wars, fuelled as much by 

racial, ethnic or religious animosities as by ideological fervour. Grave violations of in-

ternational humanitarian and human rights law and obvious disrespect for normative 

framework of humanity that has emerged over the past 50 years is a trademark of all 

conflicts today, whether they be inter- or intra-state fought. Another distinguishing fea-

ture of the modern warfare is the escalating proportion of civilian victims involved.  

Communities which lived together for generations have been separated and millions of 

people displaced ï whether in the former Yugoslavia, or Africaôs Great Lakes region, 

Caucasus or Afghanistan. The deliberate targeting of civilians and their enforced flight 

has not only represented methods of warfare but has become the very objectives of the 

conflict.  

Yet the human suffering, ethnic cleansing, genocide and vast humanitarian cri-

ses with the massive displacement of people whether internally or abroad have contrib-

uted to introduction of innovative features to cope with the radically transformed 

agenda. It confirmed the presumption that international refugee protection is as neces-

sary today as it was when the 1951 Convention was adopted over fifty years ago, as 

prevalent instability and insecurity often accompany displacement within and from 

failed States or States where central government only controls part of the territory ï 

hardly offering conditions for safe return. The 1951 Convention Relating to the Status 

of Refugees and the 1967 Protocol to the Convention are the modern legal embodiment 

of the ancient and universal tradition of providing sanctuary to those at risk and in dan-

ger. Both instruments reflect a fundamental human value on which global consensus 

exist and are the first and only instruments at the global level which specifically regu-

late the treatment of those who are compelled to leave their homes because of a rupture 

with their country of origin.  

Further international developments in the last seventeen years have led to fun-

damental changes in international efforts to respond to refugee needs and demands and 
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has lad to the conclusion that return was not only seen as a solution for individual refu-

gees, but the main pillar of peace processes. However, the return of refugees has not 

always been a high priority internationally. Between the Second World War and the late 

1980s, the main proponents of the international refugee regime rarely considered the 

return of refugees as important. But since the end of the Cold War and specially with 

the outbreak of the crisis in Former Yugoslavia, international attention has been drawn 

more substantially to the return of refugees, as flows of refugees has dramatically in-

creased. At the same time return has also become the preferred durable solution to the 

problems faced by refugees, based on the presumption that most refugees and displaced 

persons wish to return to their former homes. 

Historically speaking, the right to return had achieved customary status in inter-

national law by 1948. The right of refugees to return to their homes and properties is 

anchored in three separate bodies of international law: humanitarian law; human rights 

law; and refugee law. The right of return applies in cases where persons have been deli-

berately barred from returning after a temporary departure and in cases of forcible ex-

pulsion (on a mass scale, or otherwise). In the latter case, the obligation of the state of 

origin under international law to receive back illegally expelled persons is even strong-

er.  

The almost four years of conflict in Bosnia and Herzegovina (BiH) has resulted in 

the largest displacement of people occurred in Europe since World War II. At the end of 

the war more than 2.2 million people had been uprooted, forced to flee from their 

homes, where 1.2 million had fled across the border, seeking asylum in the neighboring 

countries as well as in some West European host states and approximately one million 

had become internally displaced. 
1
 The peace was finally reached on 14 December 1995 

with the signing of Dayton Peace Agreement (DPA) and thus providing for a strong in-

ternational presence for peace enforcement and establishing the Office of High Repre-

sentative to coordinate the activities of organizations involved in the civilian aspects of 

the agreement and to monitor its implementation. 

                                                 
1
 ECOSOC, Commission on Human Rights, Report of the representative of the Secretary-General on the 

Human Rights of Internally Displaced Persons, Walter Kälin, Specific Groups and Individuals: Mass Ex-

oduses and DPs, Mission to BiH (2005). E/CN.4/2006/--/Add.3.  
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Annex VII of DPA assigned to United Nations High Commissioner for Refugees 

(UNHCR) a specific mandate for coordinating the post-war humanitarian relief effort 

and for designing and implementing a return plan ñthat will allow for an early, peaceful, 

orderly and phased return of refugees and displaced persons (DPs)ò.
2
 In addition, An-

nex VII has explicitly recognized the right to return in safety and dignity as a both a 

remedy to the human rights violations of unlawful transfers or deportations and as a 

means to reverse the ethnic cleansing during the war. Promoting the return of refugees 

and DPs to BiH is to be understood as the overall reconstruction and peace stabilization 

effort in the country and on the other hand as to recreation of the multi-ethnic country.
3
 

Many problems and obstacles to refugee return were present in first few years after 

the Agreement was signed. Lack of security, presence of land mines, restriction of 

movement and the property repossession were only some of the problems deterring the 

return. The immediate period after the end of the war was strongly characterized by 

population movements and continuous displacement.   

Until 1999 the minority return was almost inexistent where the main impedi-

ment were the lack of political will, nationalistic based obstruction present at all levels 

of administration to support it. Minority return
4
 was recognized as the key test and chal-

lenge for the success of the DPA. In early years after the DPA was signed, the over-

whelming majority of people returned to areas controlled by their own ethnic group, and 

few minority returns took place.  Various strategies have been used to try to open some 

areas to minority return.
5
 However, the year 2001 marked an increase in the number of 

minority returns in BiH, where UNHCR recorded a total of 92,061 minority returns.
6
 

The reason for the increase in returns has been many, where refugee impatience, new 

international community effectiveness and a change in the psychology of both majority 

                                                 
2
 UNHCR Humanitarian Issues Working Group, UNHCRôs Activities to find Durable Solutions for Refu-

gees and DPs under the GFAP, 2002, p.1. 
3
  Phoung C. ò Freely to Returnò: Reversing Ethnic Cleanising in Bosnia-Herzegovina, Journal of Refu-

gee Studies, Vol.13, No.2, 2000, p.166  
4
 International Crisis Group has defined minority return as return to areas where a different ethnic group 

retains military control and a population majority. 
5
 Ibid, Supra note,  p.174 

6
 UNHCR Humanitarian Issues Working Group (2002), UNHCRôs activities to find durable , p.2 
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and minority populations are just some of them.
7
 The increase in property restitution 

which has occurred as a result of a more vigorous implementation of the property laws 

has been another crucial factor.
8
 

Since the end of the war, significant progress has been achieved in the implementa-

tion of the right to return. If judged by numbers alone, the return process has been rea-

sonably impressive. Since 1996, more than one million former refugees and DPs have 

returned to their pre-war homes and municipalities, out of an estimated 2.2 million per-

sons uprooted during the war. As of the end September 2008, the number of DPs which 

have returned to their places of origin was 579,051 in addition to more than 447,456 

refugees from abroad. UNHCR recorded until now some 467,120 minority returns.
 9

 

However, not all people returning from abroad have been able to return to their pre-war 

homes, thus many of them have been displaced again.  

Nevertheless, today, almost thirteen years after the war ended, the general progress 

in return process, has made more apparent the plight of those displaced in the country or 

abroad for whom return in safety and dignity remains problematic by a number of ob-

stacles which still deter their return. A large number of persons still remain displaced 

within the region and in need of durable solutions as there are unwilling or unable to 

return to their place of origin. 

According to report of Representative of the UN Secretary-General on the hu-

man rights of internally displaced persons, the main obstacles to the sustainable return 

of displaced populations in BiH ñ...are physical insecurity, reconstruction of buildings 

and an economic, social and political environment discouraging return and reintegra-

tionò. As it will be discussed in the present thesis, there are many forms of obstruction 

of return and discrimination against returnees, which ranges from the non-

implementation of decisions on the right to repossession of the property and obstruction 

from local power-wielders to exercise any of their fundamental rights such as waiting 

                                                 
7
 ICG Balkans Report, Bosniaôs refugee Logjam Breaks: Is the international community ready?,  2000, 

p.5. 
8
 Ibid, Supra note, p.2 

9
 UNHCR Statistical Summary as at 30 September 2008. Available at  www.unhcr.ba.  

http://www.unhcr.ba/
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for the electricity network to be reconstructed and reconnected, water supply, roads, the 

rights to health, social protection or education.
10

      

The analysis of the present Thesis having as a case study the right to return in 

Bosnia and Herzegovina has been developed in the light of the following basic facts: 

after a declaration of independence, a violent internal conflict, with the involvement of 

neighboring states, broke up, in a republic, previously being part of a multinational 

state. Unable to resolve it internally, this called for involvement of external factors. 

When peace agreement was reached, a post-war political settlement involved strong in-

ternational community to enforce peace and stability and to implement the right of refu-

gees to return to their places of origin. 

 It is important to note that my personal experience while working with the 

UNHCR Representation in Bosnia and Herzegovina in the beginning of 2006 was 

another crucial factor influencing the development and the outcome of the present The-

sis. The accessibility of primary data either in the form of internal documentation or 

through interviews of key personnel, in-depth and first hand information gathered in the 

numerous field visits to returnees areas, collective centers, at meetings with municipal 

counterparts and international organizations contributed outstandingly to the overall un-

derstanding of the complex return process. 

The present Thesis is divided into two parts. The first section will examine the 

legal framework of the right to return endorsed by international law instruments. The 

three bodies of international law, respectively international human rights law, interna-

tional humanitarian law and international refugee law will be analyzed.  

The second section of the Thesis will address the case study of Bosnia and Her-

zegovina. The focus of the analysis will be on return and repatriation process, where the 

causes of displacement are being presented in the first chapter. The following chapters 

will lay down the legal basis for the right to return as set forth in the Dayton Peace 

Agreement and outline the return process, as well as involvement of main international 

actors. Despite the substantial numbers of returnees, there are still many whom return 

remains problematic, therefore the major obstacles that still questions a final solution 

                                                 
10

 Helsinki Committee, Report on the Status of Human Rights in BIH, 2006. 
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for refugees and displaced persons in BiH will be addressed. In the last chapter the fu-

ture challenges will be discussed where focus should be on enhancing human rights and 

finding appropriate durable solutions for the most vulnerable among displaced popula-

tion.  
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1. The right to return in international law instruments ï 

legal basis for return of refugees and internally displaced 

persons  
 

 

The purpose of this Chapter is to outline the legal background for the right to re-

turn in the main bodies of international law.  

The first formal acknowledgement of the right to return in national law can be 

found in the Magna Carta. In 1215, at a time when rights were being questioned in 

England, the Magna Carta was agreed to by King John. It provided that ñ..it shall be 

lawful in the future for anyone ... to leave our Kingdom and to return, safe and secure 

by land and water..ò. 
11

 The right to return is considered part of the right to freedom of 

movement. During the 17th century Hugo Grotius postulated the principle that ñevery 

nation is free to travel to every other nationò. The relevant international documents deal 

with the right to return in this broader context of free movement. Freedom of movement 

contains two main aspects: an internal aspect, meaning freedom of movement within a 

country, and an external aspect, meaning freedom of movement between States.
12

 The 

latter aspect is usually referred to as the right to leave oneôs country, either temporarily 

or permanently, and to enter or return to oneôs country. While the rights to leave and 

return are closely connected, in that the existence of one allows for the effective exer-

cise of the other, they respectively respond to different needs of the individuals exercis-

ing them. The person leaving his or her country may be doing so out of a desire to tra-

vel, to emigrate, or to seek refuge. The person seeking to return to his or her country is 

usually motivated by a desire to return home, to the place where he or she belongs, to 

his or her roots.
13

  This ónatural desire for a base or homelandô has been said to demon-

                                                 
11

 Magna Carta, Ch. 42. The translation quoted is from S.E. Thorne et al., The Great Charter: Four Essays 

on Magna Carta and the History of Our Liberty, New York, Pantheon Books, 1965, p. 133. in S. Aglerhuis, 

The right to return and its Practical Application 
12

 S.A.F. Jagerskiold, The freedom of Movement, in L. Henkin, (ed.) The International Bill of Rights, New 

York, Columbia University Press, 1981 p. 167-70. in S. Aglerhuis, The right to return and its Practical Applica-

tion.  
13

 D.D.N. Nseroko, The Right to Return Home , in «Indian Journal of International Law», vol. 21, 1981, p. 

336: ñIt is innate in human nature to yearn to be back homeò in S. Aglerhuis, The right to return and its Prac-

tical Application.  
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strate óthe logical connectionô of freedom of movement with the right to a nationality 

and in this sense the right to return is closely connected with the legal concept of natio-

nality.
14

 Besides, the right to return can be closely linked with other human rights, such 

as the right to property, the right to privacy and the right of admission for nationals. Al-

though it has been argued that ñthe right of everyone to leave any country, including his 

own, and to return to his country is founded on natural lawò, the formal recognition 

and development of these rights
15

 have been slow and often delayed by frequent back-

lash.  

The return of refugees has not always been a high priority internationally. Be-

tween the Second World War and the late 1980s, the main proponents of the interna-

tional refugee regime rarely considered the return of refugees as important. But since 

the end of the Cold War and specially with the outbreak of the crisis in Former Yugos-

lavia, international attention has been drawn more substantially to the return of refu-

gees, as flows of refugees has dramatically increased. The post-Cold War conflicts and 

the changed environment for UN to deploy peacekeeping operations has lad to the con-

clusion that return was not only seen as a solution for individual refugees, but the main 

pillar of peace processes.
16

 At the same time return has also become the preferred dura-

ble solution to the problems faced by refugees, based on the presumption that most ref-

ugees and displaced persons wish to return to their former homes.
17

 As Black and 

Gent
18

 noted, the return has also become a highly politically charged process in a num-

ber of context, both for returnees and those who did not flee and that doubts remain 

both about the conditions and voluntariness of return, the ability of individual returnees 

to re-integrate in their home countries and regions and the wider sustainability of the 

return process.   

                                                 
14

 M. Cranston, The Political and Philosophical Aspects of the Right to Leave and to Return, 1976 in «Uppsala 

Colloquium», p. 28.  
15

 Ibid, Supra note 12.  
16

 R. Black, S. Gent,  DRC on Migration, Globalization and Poverty , Defining Measuring and Influen-

cing Sustainable Return, 2004, pp.4-.6.  
17

 Economic and Social Council, Commission on Human Rights 54
th
 Session, Economic, Social and Cul-

tural Rights: The return of refugeesô or displaced personsô property. Working Paper by P.S.Pinheiro. 

E/CN.4/Sub.2/2002/17. 
18

 Ibid, Supra note 16, p.4. 
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Historically speaking, the right to return had achieved customary status
19

 in in-

ternational law by 1948 and is fully recognized in international law
20

. According to Bol-

ing
21

 the right to return ñéapplies in cases where persons have been deliberately 

barred from returning after a temporary departure and in cases of forcible expulsion 

(on a mass scale or otherwise)ò. The right of refugees to return to their homes and 

properties is embodied in four separate bodies of international law: the refugee law, the 

law of nationality, as applied upon state succession, humanitarian law and human rights 

law. For the purposes of the present work I will focus on three main bodies of interna-

tional law.  

 

 

2. The right to return in International Human Rights Law  
 

 

The right to return as a customary norm of international human rights law is found 

in many international and regional human rights treaties.
22

 The body of principles and 

rules in international law which currently governs the issue of human rights is known as 

international human rights law. It is derived from the: 

¶ The Charter of the UN (1945); Preamble and Art. 1(3), 13(b),55(c), 62(2) and 

76(c) 

¶ The Universal Declaration of Human Rights (1948) 

¶ The two International Covenants on Human Rights (1966): The International Co-

venant on Civil and Political Rights; the International Covenant on Economic, So-

cial an Cultural Rights 

                                                 
19

 As customary norms are legally binding upon all states, states are therefore legally obligated to follow 

the rules codified by these norms. 
20

 Boling, J.G., Palestinian Refugees and the Right of return: An International Law Analysis. BADIL, 

Information and Discussion Brief Issue No.8, 2001. Available on 

www.badil.org/Publications/Briefs/Brief-No-08.htm.  
21

 Ibid. 
22

 UNHCR, Voluntary Repatriation: International Protection, Handbook, 1996, Geneva.      

http://www.badil.org/Publications/Briefs/Brief-No-08.htm
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¶ other instruments, treaty-based or otherwise, developed within the framework of 

the UN and specialized agencies.
23

 

The right to return is besides an individualôs wish to return to its place of origin, 

also asserted as a fundamental right by two instruments of the International Bill of Hu-

man Rights.  The Universal Declaration of Human Rights of 1948 in its article 13(2) 

states that  

 

ñé.everyone has the right to leave any country, including his own and to return 

to his country.ò  

 

However, the Universal Declaration is not a binding treaty of international law, but it is 

conceived as ña common standard of achievement for all peoples and all nationsò and 

set the direction for all subsequent work in the field of human rights.
24

    

The second instrument which includes the right to return is the International Co-

venant on Civil and Political Rights where in its Article 12 (4) states that  

 

ñéno one shall be arbitrarily deprived of the right to enter his own countryò.  

 

In both mentioned instruments the same articles are underlying another basic principle 

related to the right to return, the principle of voluntary repatriation. The third major in-

ternational human rights convention, the International Convention on the Elimination of 

All Forms of Racial Discrimination
25

 also incorporates the right to return in its Article 

5d (ii) phrasing that everyone has ñéthe right to leave any country, including one's 

own, and to return to one's countryò. 

Another important document in the system of human rights recognizing the right 

to return is the 1993 Vienna Declaration and Programme of Action, adopted by the UN 

World Conference on Human Rights. The Declaration in its Articles 8 and 23 reaf-

                                                 
23

 J. Symonides 2000, p.350 
24

 http://www.ohchr.org/english/about/publications/docs/fs2.htm,  

25
 International Convention on the Elimination of All Forms of Racial Discrimination, UN General As-

sembly resolution 2106 (XX) of 21 December 1965. Entry into force 1969. 

http://www.ohchr.org/english/about/publications/docs/fs2.htm
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firmed the right of everyone without distinction of any kind, to return to his or her coun-

try where mentioning voluntary return in safety and dignity as the preferred solution to 

displacement situations.
26

  

The right to return has been enshrined in a various international human rights in-

struments and is related to many fundamental rights such as the right to life, liberty and 

security of person, the right not to be subjected to torture or cruel, inhuman or degrad-

ing treatment and punishment and the right to freedom of movement.
 27

  

Like international humanitarian law, the international human rights law also in-

corporates the general prohibition against forcible expulsion, mass or otherwise, from 

oneôs home or place of origin. A forcible expulsion violates many enumerated rights 

contained in the broad corpus of human rights law and specially violates the protection 

of freedom of movement.  

 

3. The right to return in International Humanitarian Law   
 

 

The right to return is embodied in international humanitarian law
28

, in its two 

ñbranchesò the Hague and the Geneva Law. The Hague Conventions and the four Ge-

neva Conventions, both recognize the right to return after the cessation of the hostilities. 

In this respect, Hague Regulations annexed to the 1907 Hague Conventions Respecting 

the Laws and Customs of War on Land, which are universally recognized to have 

achieved customary status by 1939 and the 1949 Geneva Civilian Convention provides 

for the right to return of displaced persons to their places of origin after the war ends.
29

   

Under humanitarian law, there is a so-called general right to return, which ap-

plies to all displaced persons, irrespective of how they came to be displaced during the 

conflict. This rule was first codified in Article 43 of the Hague Regulations and incor-

                                                 
26

 S. Agterhuis, The Right to Return and its Practical Application , p.15. and Vienna Declaration and Po-

gramme of Action (1993) paragraph 23.  
27

 Ibid, Supra note 22.  
28

 The humanitarian law covers the conduct of military operations as well as the protection of the victims 

of armed conflicts.  
29

 Ibid. Supra note 20. 
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porated into all subsequent customary humanitarian law, including the Geneva Conven-

tions and their two Protocols. According to this rule, a belligerent occupant must pre-

serve the legal and social status quo in the occupied territory to the maximum extent 

possible, pending the final legal resolution of the conflict, like for example a peace 

agreement such as in the case of Bosnia and Herzegovina, the Dayton Peace Agree-

ment
30

. This include requirement, that the belligerent occupant must let the local popu-

lation to remain in, or return to their place of origin following the cessation of hostili-

ties. The sources of the right to return in the Forth Geneva Convention are Articles 4, 6, 

40 and 158 (3). These Articles include definitions of protected persons and duration of 

the applicability of the Convention.
31

  

However, there is a second type of the right to return provided for in humanita-

rian law instruments, where special attention is also brought on cases where persons 

have been displaced through a forcible expulsion. The involuntary transfer of even a 

single individual, e.g. through deportation, is prohibited under humanitarian law.
32

 In 

the Bosnian case where mass scale forcible expulsions were carried out, these where 

huge violations of humanitarian law. As Boling
33

 noted, the only appropriate corrective 

remedy for forcible expulsions in general, under international law is implementation of 

the right to return.    

 

 

 

 

 

 

 

                                                 
30

 Dayton Peace Agreement was signed in Paris on 14 December 1995, the official proclamation of end of 

war in BiH was on 22 December 1995, Official Gazette. 
31

 Ibid, Supra note 20. 
32

 Ibid, Supra note 20. 
33

 Ibid, Supra note 20. 
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4. The right to return in International Refugee Law   
 

4.1. International Refugee Law  

 

International Refugee Law is principally governed by the 1951 Convention Re-

lating to the Status of Refugees as modified by the 1967 Protocol Relating to the Status 

of Refugees. Both documents, very often referred to as Convention, provide a definition 

of a refugee and confer a number of rights and protections to persons falling within this 

definition. The Convention also consolidates previous international instruments relating 

to refugees and provides the most comprehensive codification of the rights of refugees 

yet attempted on the international level
34

. 

The origins of the Convention can be tracked back to the early 20
th
 Century. 

Prior to this time, customary law imposed an obligation on states to protect their own 

nationals only. During the interwar years of 1919 to 1939, numerous violent conflicts 

and political problems in Europe and Middle East led to the displacement of large num-

bers of people. This exodus clashed with the desire of individual states to control immi-

gration and led the international community to respond to the refugee issue. The League 

of Nations
35

 did so by formulating agreements to provide for refugee protection. Such 

agreements
36

 related to specific refugee situations and were thus ad hoc in nature. 

Moreover, they contained a group or category approach, where the sufficient and neces-

sary conditions to achieve refugee status were that someone was - outside his or her 

country of origin and ï without the protection of the government of that state. However, 

during this period the general definition of refugee was not developed. When masses of 

people were uprooted after the World War II, and the world was recovering from a 

deeply traumatizing and destructive period of global war and human rights violations on 

a horrendous scale it was perceived that the refugee problem was not a temporary one, 

                                                 
34

 UNHCR, Convention and Protocol Relating to the Status of Refugees, Introductory Note, Geneva, 

2007,available at http://www.unhcr.org/protect/PROTECTION/3b66c2aa10.pdf. 
35

 Fridtjof Nansen was appointed in 1921 as the first refugee High Commissioner of the League of Na-

tions. 
36

 The 1933 League of Nationsô Convention relating to the International Status of Refugees and the 1938 

Convention concerning the Status of Refugees coming from Germany were developed, but provided li-

mited protection for uprooted peoples. 
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and that instrument with a broader approach would more effectively address emerging 

refugee crisis. It was in these circumstances that the 1951 Convention Relating to the 

Status of Refugees was adopted by a special United Nations Conference on 28 of July 

1951.
37

 The inspiration for the Convention was the strong international concern to en-

sure that the disregard for human life, the displacement and the persecution of the war 

years would not be repeated. The Convention was avowedly humanitarian in character. 

States moved to extend the global reach of the Convention particularly when, subse-

quently, they concluded a Protocol to the Convention in 1967. This applied its provi-

sions to all refugees, not simply those forced to flee before 1951 or those in Europe. 

Over the years, the obligations contained in both instruments have also been comple-

mented, indeed reinforced, by the progressive development of international human 

rights law.  

 

4.1.1. Further development of refugee law  

 

 

The General Assembly
38

 assigned to the Office of the UNHCR a crucial role in 

the development of international refugee law. The legal basis for UNHCRôs responsibil-

ities, which are related to the development of international refugee law represents 

UNHCRôs Statute adopted by the General Assembly as an annex to resolution 428 (V) 

of 14 December 1950.
39

 As described above, the main instrument governing rights of 

refugees and statesô obligations towards them is the 1951 Convention relating to the 

Status of Refugees and its related 1967 Protocol. The 1951 Convention is significant in 

two expects. First, although it was initially limited to refugees from Europe, it provides 

in its Article 1, a general definition of a refugee. A refugee is defined as..  

 

                                                 
37

 J. Vrachnas, K. Boyd, M. Bagaric, P. Dimopoulos, Migration and Refugee Law, Cambridge University 

Press,2005, pp.172-173. 
38

 UNHCR was created as a subsidiary organ of the UN General Assembly. 
39

 C. Lewis, UNHCRôs Contribution to the Development of International Refugee Law: Its Foundations 

and Evolution, Oxford University Press, 2005, p.69. 
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ñésomeone outside his or her own country and unable to return as a result of a well 

founded fear of persecution on grounds of race, religion, nationality, political opinion 

or membership of a social group, is outside the country of his nationality and is unable 

or, owing to such fear, is unwilling to avail himself of the protection of that country; or 

who, not having a nationality and being outside the country of his former habitual resi-

dence as a result of such events, is unable or, owing to such fear, is unwilling to return 

to it.ò  

 

This means that people displaced within their borders do not come under the interna-

tional legal definition of refugees. Second, it recognizes that people who fall within the 

refugee definition should benefit from certain rights and that helping refugees should 

not simply be a question of international charity and political advantage. The Conven-

tion places obligations upon states which are party to it, the most fundamental of which 

is the principle of ñnon-refoulementò. 
40

  

UNHCR contributes to the development of international refugee law created by 

states that of customary international law on refugees, which is an important source of 

law since states that are not parties to the Convention neither its Protocol are still bound 

by relevant customary international law rules.
41

  

The particular circumstances of refugee situations in some regions led States to 

elaborate special refugee instruments. The member States of the Organization of Afri-

can Unity (OAU) concluded the Convention governing the Specific Aspects of Refugee 

Problems in Africa in 1969, and Central American States, Mexico and Panama agreed 

on the Cartagena Declaration in 1984. Both instruments take the 1951 Convention refu-

gee definition as their starting point, recognizing its applicability to the specific cir-

cumstances in the respective regions, while explicitly including those fleeing genera-

lized violence or other events seriously disturbing public order. Most recently, the 

Asian-African Legal Consultative Organization agreed in June 2001 on a set of prin-

ciples concerning the treatment of refugees, which revised and consolidated what are 

known as the Bangkok Principles. They are the result of more than six years of negotia-

                                                 
40

 UNHCR, The State of Worlds refugees, 50 years of Humanitarian Action, 2000, p.2 
41
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tions and for many countries in Asia represent the only agreed, albeit non-binding, 

statement of refugee protection principles which applicable regionally.
42

 

Primary the responsibility for protecting and assisting refugees lies with states, 

particularly the countries of asylum to which refugee flee. The UNHCR has also an im-

portant role in promoting and monitoring states adherence to the Convention and enabl-

ing them to offer adequate protection to the refugees on their territory.
43

 While the in-

ternational community has addressed the refugee problem in a more consistent and 

global manner since 1950, there has always been tension between different actors in-

volved in responding to the problem of forced displacement. The UNHCR core mandate 

has not changed since 1950. The protection of refugees and the search for solutions to 

the problems of refugees remain the central objectives of the organization. But the envi-

ronment in which the Agency works and the types of activities undertaken by the organ-

ization have changed significantly over the last 55 years.  

 

4.1.2. New challenges after the end of Cold War:  Internally  displaced 

persons 

 

The far reaching political consequences of the end of the Cold War added to the 

impact of another transformation which took shape in the 20
th
 Century. When the Con-

vention was adopted in 1951, the European Refugees on which it focused were mainly 

people fleeing actual or feared persecution from totalitarian governments or people dis-

placed by fascism.  However, political repression and massive human rights violations 

continue to be significant elements of todayôs displacement.  

In the 1990s major increase in international humanitarian action and the in-

creased willingness of the international community contributed to introduce innovative 

features to cope with the changed agenda. International community in the new political 

environment had some difficulties to find the right solution for intervening in new con-

flicts, where the common feature seemed to be gross and massive violation of human 

rights and international humanitarian law. Yet the human suffering, ethnic cleansing, 

                                                 
42
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genocide and urgent crises have contributed to reviewed humanitarian agenda and pro-

tection measures in international diplomacy. Much of the armed conflicts from the 

1990s onwards have proved particularly dangerous for civilians, as shown by the scale 

of displacement. The nature of conflict began to change, from superpower confrontation 

via client states to dozens of more localized, internal struggles. Although targeting of 

civilian populations is not a new phenomenon in the longer perspective of human histo-

ry, what distinguished the 1990s from earlier decades was the weakening of central 

governments in countries that had been shored up by superpower support and the con-

sequent proliferation of identity-based support conflicts, many of which have engaged 

whole societies in violence. The prevalence of civil wars and failed states resulted in the 

vast humanitarian crisis and serious violation of human rights. This type of conflicts has 

helped produce far larger numbers of internally displaced victims.  

The internally displaced persons (IDPs) are defined as ..  

 

ñ.. civilians, individuals or groups of persons who have been forced or obliged 

to flee or to leave their homes or places of habitual residence, in particular as a result 

of or in order to avoid the effects of armed conflict or persecution, situations of genera-

lized violence and human rights abuses or natural or human-made disasters and who 

have not crosses an internationally recognized State border.ò
44

  

 

As they are not crossing international frontier they are not classified as refugees and 

thus not able to access the safeguards and assistance afforded to the refugees.
45

 Primary 

responsibility for protecting internally displaced persons, and all persons within their 

own country, rests with the national authorities of the country. National responsibility is 

a core concept of any response to internal displacement. It is a fundamental operating 

principle of the international community and is routinely emphasized by governments 

themselves, as a function of their sovereignty. Yet, it is sometimes the very govern-

ments responsible for protecting and assisting their internally displaced populations that 

                                                                                                                                               
43
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44
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are unable or even unwilling to do so, and might even be directly involved in forcibly 

uprooting civilians. Even then, however, the role of international actors is to reinforce, 

not replace, national responsibility. This requires a two-pronged approach of encourag-

ing States and other authorities to meet their protection obligations under international 

law while also supporting the development of national and local capacities to fulfill 

these protection responsibilities. Although, international law does not specifically ad-

dress the plight of internally displaced persons, this does not mean that they are not pro-

tected under the law. In fact, the following three bodies of law provide a comprehensive 

legal framework for protection in all situations of internal displacement, including dur-

ing armed conflict: international human rights law; international humanitarian law; and 

international criminal law.
46

 

In the past, internally displaced people received limited assistance or sometimes 

none at all. The International Committee of the Red Cross - as the guardian of the Ge-

neva Conventions - has been active in this field for many decades. Other agencies and 

governments began a wider debate in the late 1990s and in 2005 - acknowledging a 

widespread failure to adequately help internally displaced civilian and adopted a more 

practical approach to helping this huge and particularly vulnerable group.
47

 As part of 

that process the Guiding Principles on Internal Displacement
48

 were adopted in 1998 - a 

set of 30 recommendations, which define who IDPs are; outline the large body of exist-

ing international law protecting peopleôs basic rights; and describe the responsibility of 

states. The Guiding Principles on Internal Displacement bring together in one document 

the main rules of international law, drawn from international human rights law and in-

ternational humanitarian law, and, by analogy refugee law
49

 that are relevant to protec-
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 UNHCR, Handbook for the protection of Internally displaced persons, Provisional Release, 2007, Ge-

neva. 
47

 Ibid, Supra note 42. 
48 Prepared by the Representative of the UN Secretary-General on Internally Displaced Persons, at the 

request of the UN General Assembly and UN Commission on Human Rights, UN Doc. 

E/CN.4/1998/53/Add.2.  
49 Refugee law does not directly apply to IDPs. However, given its focus on issues arising during dis-

placement, some of its principles are instructive by analogy, in particular that of non-refoulement, the 

core principle of international refugee law, which prohibits forcible return of refugees to a place where 

their lives or freedom would be at risk. In fact, this principle has its basis in human rights law, particular-

ly the rights to freedom of movement, life, liberty, and protection against torture or cruel, inhuman and 
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tion in situations of internal displacement. The Guiding Principles set out the rights of 

IDPs and the responsibilities of States and other authorities towards them. Although not 

legally binding, they constitute a comprehensive minimum standard for the treatment of 

IDPs and are being applied by a growing number of states and institutions. They may 

also help empower IDPs themselves by providing them with information about their 

rights as citizens of their own country.  

 

4.2. The right to return in International Refugee Law   

 

 

The right to return is included in the refugee law. The cornerstone of interna-

tional protection is the principle of voluntariness with the respect to the return of refu-

gees and prohibition of expulsion or involuntary return of a refugee which follows di-

rectly from the principle of non-refoulment. 
50

 The notion/principle of non-refoulement 

is found in Article 33 of the 1951 Convention and is the most significant contribution to 

the development of customary international law on refugees. The principle of non-

refoulement is a concept which prohibits states from returning  a refugee or asylum-

seeker to territories where there is a risk that his/her life or freedom would be threatened 

on account of race, religion, nationality, membership of a particular social group or po-

litical opinion
51

. The successful evolution of the principle into a norm of customary in-

ternational law is evidenced also by the Statement in the Declaration of State parties in 

connection with the Global Consultations process
52

 and in the later Agenda for Protec-

tion
53

. 

                                                                                                                                               
degrading treatment. On these grounds, IDPs similarly have the right to be protected against forcible re-

turn or resettlement to a place where their life, safety, liberty and/or health would be at risk. 
50

 Ibid. 
51

 Ibid, Supra note 34. 
52

 In response to the numerous challenges confronting refugee protection for States, as well as for the 

UNHCR  and on the occasion of the 50th anniversary of the 1951 Convention relating to the Status of 
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to equip States better to address the challenges in a spirit of dialogue and cooperation. 
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  As Boling
54

 noted, the juridical source of refugeesô right of return in refugee law 

is human rights law, while actual implementation of the right of return is through the 

Office of the UNHCR. The purpose of international protection is not, however, that a 

refugee remains a refugee forever, but to ensure the individualôs renewed membership 

of a community and the restoration of national protection, either in the country of origin 

or through integration elsewhere.
55

 

Moreover, UNHCR mandate expanded from that of an agency whose sole pur-

pose was to secure asylum for refugees and prevent involuntary return to one of provid-

ing humanitarian assistance to large numbers of IDPs and other war affected people
56

, 

and thus the right to return has been also included in Guiding Principles on Internal 

Displacement. In its principle 28 special attention is brought on the responsibility of 

competent authorities to establish the conditions for facilitating the return and at the 

same time to ensure full participation of IDPs in the planning of their return, resettle-

ment and reintegration.
57

 

4.2.1. The principle of voluntariness  

 

 

As mentioned before, the principle of voluntariness represents the foundation of 

international protection with respect to the return of refugees. While the issue of volun-

tary repatriation as such is not addressed in the 1951 Refugee Convention, it follows 

directly from the principle of non-refoulement: the involuntary return of refugees would 

in practice amount to refoulement. A person retaining a well-founded fear of persecu-

tion is a refugee, and cannot be compelled to repatriate. However, the Convention 

                                                                                                                                               
global refugee policy in five decades, combining clear goals and objectives with suggested activities to 

strengthen refugee protection. 
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 Ibid, Supra note 27. 
56

, UNHCR, The State of the Worldôs Refugees 2006, UNHCR, Geneva, Chapter 7.  
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or resettled internally displaced persons. 2. Special efforts should be made to ensure the full participation 
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makes clear that refugee status is a transitory condition which will cease once a refugee 

resumes or establishes meaningful national protection.
 58

 Article 1 C explicitly defines 

the various situations in which the cessation of refugee status is warranted. When relat-

ing to voluntary repatriation, one may broadly distinguish two categories of cessation 

clauses. Paragraphs (1), (3) and (4) of Article 1 C reflect a change in the situation of the 

refugee that has been brought about by himself, namely: 

¶ voluntary re-availment of national protection; 

¶ voluntary re-acquisition of nationality; 

¶ voluntary re-establishment in the country where persecution was feared.
59

 

 

Voluntary repatriation, when feasible, is widely recognized as the most desirable 

durable solution. It requires, however, a high level of political engagement to resolve 

often complex and protracted situations in countries of origin, as well as a commitment 

to fostering a favorable socio-economic and legal framework conducive to safe and dig-

nified return. 
60

  Return in safety is referred to..  

 

ñ..return which takes place under conditions of legal safety (such as amnesties or public 

assurances of personal safety, integrity, non-discrimination and freedom from fear of 

persecution or punishment upon return), physical security (including protection from 

armed attacks, and mine-free routes and if not mine-free then at least demarcated set-

tlement sites), and material security (access to land or means of livelihood).ò 

 

The concept of dignity is less self-evident than that of safety. In practice, elements of 

return with dignify must include that..  

 

ñ..refugees are not manhandled; that they can return unconditionally and that if they 

are returning spontaneously they can do so at their own pace; that they are not arbitra-

                                                                                                                                               
of internally displaced persons in the planning and management of their return or resettlement and reinte-

gration. See also Guiding Principles 29 and 30. 
58
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rily separated from family members; and that they are treated with respect and full ac-

ceptance by their national authorities, including the full restoration of their rights.ò 
61

 

Successful implementation of this principle may require a combination of measures by 

different actors, ranging broadly from confidence-building measures, through legal and 

judicial capacity-building activities to the conclusion of formal voluntary repatriation 

agreements, the setting up of effective returnee monitoring arrangements and the design 

of targeted reintegration packages in the country of origin. 

 

 

 

                                                 
61
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1. Causes of refugee displacement in Bosnia and Herzegovina 

  

1.1. Outbreak of the conflict in 1991-1992 

 

The general situation in Yugoslav politics at the end of 1990 was very tense. Na-

tionalist politicians swept to victory in a series of elections in 1990 and 1991. This pe-

riod brought to power in all six Yugoslavs republics the individuals and political parties 

who would soon prosecute the wars of Yugoslaviaôs breakup. The struggle between 

Serbia on the one hand and Slovenia and Croatia on the other had intensified in the 

second half of the year. By early 1991 Slobodan Milosevic was openly declaring that if 

there were be any attempt to replace the federal structure of Yugoslavia with some co-

federal agreement, he would seek to annex areas of Croatia and Bosnia and Herzegovi-

na.  

Although the Yugoslav crisis was one of the most predictable ever, the efforts 

by the international community
62

 to stop the fighting have proved unsuccessful. The 

violent break-up of the Socialist Federal Republic of Yugoslavia
63

 had devastated con-

sequences and resulted in the largest refugee crisis in Europe since the Second World 

War.  

It was June 1991 when two republic of the former structure, namely Croatia and 

Slovenia declared its independency from Yugoslavia. Afterwards some serious hostility 

began in Croatia which had a minority population of over half a million Serbs. Follow-

ing Croatiaôs declaration of independence, the Yugoslav army and Serb paramilitaries 

rapidly seized control of a third of Croatian territory. It was in Croatia that the violent 

phenomenon which became known as ñethnic cleansingò first became evident. At first, 

thousands of Croats were expelled from areas which fell under Serb control. Subse-

quently, in the mid of 1995 thousands of Serbs were forced from their homes by Croa-

                                                 
62
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terminate the criteria under which Yugoslav successor states could gain European recognition and a peace 
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The Right to Return for Refugees in International Law. Case Study of Bosnia and Herzegovina 

 32 

tian forces. In Croatia, in 1991-1992 alone, some 20,000 people were killed, more than 

200,000 refugees fled the country, and some 350,000 became internally displaced.
64

 

In 1992, the war spread to neighboring Bosnia and Herzegovina, with even more 

devastating consequences. Bosnia and Herzegovina was the most ethnically mixed of all 

the republics of the former Yugoslavia. According to the 1991 census, BiH had 4.4 mil-

lion inhabitants
65

, of which 43.7 per cent were Bosniak (or Muslim), 31 per cent were 

(Bosnian) Serbs, 17.3 per cent were (Bosnian) Croats and 7.6 per cent were other natio-

nalities. The population is similarly split along religious lines: Bosniaks are Muslim, 

Serbs are Orthodox Christian, and Croats are Roman Catholic. The remainder of the 

population is made up of some seventeen ñnationalò minority groups, the largest of 

which is the Roma.
66

  It is important to note that by the late 1980s 30 per cent of mar-

riages in urban districts were mixed marriages.
67

  The 1991 census also indicate that 

Bosnian Serbs were distributed throughout 94.5 per cent of the territory, Bosniaks 

through 94 per cent and Croats through 70 per cent; and that they were everywhere so 

densely intermingled that territorialization, on whatever criteria it was carried out, could 

only demonstrate the falsity of the assertion that BiH was an artificial construct of three 

elements. It had never had separate ethno-religious territories.
68
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Map 1: Population structure after 1991 census in BiH.
69
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When Bosnia and Herzegovina declared its independence in March 1992, the 

government of Serbia, led by President Slobodan Milosevic, vowed to fight on behalf of 

the Serb minority population there. On 6 April 1992 Bosnia was recognized as an inde-

pendent state by the European Community. In the beginning of April, Serbian paramili-

tary forces moved into the eastern part of the republic and began killing or expelling 

Muslim and Croat residents.
70

  

At about the same time, Serb forces from the Yugoslav army took to the hills 

surrounding the Bosnian capital Sarajevo and began attacking it with artillery. By the 

end of April 1992, 95 per cent of the Muslim and Croat populations in the major towns 

and cities of eastern Bosnia had been forced from their homes and Sarajevo was under 

daily bombardment. By mid-June, Serb forces controlled two-thirds of Bosnia and Her-

zegovina and approximately one million people had fled their homes. In the early stages 

of the war, Muslims and Croats in BiH fought together against the Bosnian Serbs, but in 

early 1993, fighting broke out between Bosnian Croats and Bosnian Muslims. Another 

round of ñethnic cleansingò began, this time in central Bosnia. Bosnian Croat forces, 

backed by Croatia, attempted to create an ethnically pure part of territory adjoining 

Croatia. Although tensions between them continued, fighting between Bosnian Croat 

forces and the mainly Muslim Bosnian government forces came to an end in March 

1994, with the signing of the Washington Agreement and the creation of a Muslimï

Croat Federation. The war in BiH was by far the largest and bloodiest of the wars of 

Yugoslav succession. By the time the war ended in December 1995, over half the 4.4 

million people of Bosnia and Herzegovina were displaced. An estimated 1.3 million 

were internally displaced and some 500,000 were refugees in neighboring countries. In 

addition, around 700,000 had become refugees in Western Europe.
71
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1.2.   Reaction of international community on humanitarian and refu-

gee crisis 

 

These massive population movements and the extensive media coverage of the 

horrors of the war prompted one of the largest international relief operations ever 

mounted. In October 1991, in the midst of the population displacement taking place in 

Croatia, the Yugoslav authorities requested UN assistance and to bring relief to needy 

internally displaced people affected by the conflict and to coordinate humanitarian ac-

tion in the region.  

With the resolution 757 (on 30 May 1992) the Security Council (SC) demanded 

that all parties create the conditions necessary for unimpeded delivery of humanitarian 

supplies to BiH, including the establishment of a security zone encompassing Sarajevo 

and its airport. United Nations Protection Former Yugoslavia
72

 (UNPROFOR) pursued 

negotiations with the parties to the conflict aimed at stopping the fighting around the 

airport and reopening it for humanitarian purposes. On 6 June 1992, the Secretary-

General reported to the Council that UNPROFOR had negotiated an agreement for the 

handing over of the Sarajevo airport to the Force. On 29 June 1992, by resolution 761, 

the UN SC authorized deployment of additional elements of UNPROFOR to ensure the 

security and functioning of the airport. By 3rd July, despite continued fighting in the 

area, UN observers and troops were deployed at the airport and at other locations in Sa-

rajevo, and the airport was reopened for the humanitarian airlift.  In resolution 776, 

which was adopted on 14 September 1992, the Security Council approved the Secre-

tary-General's report, in which he recommended the enlargement of UNPROFOR's 

mandate and strength in BIH. He proposed that UNPROFOR's task would be to support 

efforts by the UNHCR to deliver humanitarian relief throughout BiH, and in particular 

to provide protection, at UNHCR's request, where and when UNHCR considered such 

protection necessary. In addition, UNPROFOR could be used to protect convoys of re-

                                                 
72

 Initially, established in Croatia UNPROFOR's mandate was to ensure that the three "United Nations 
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leased civilian detainees if the International Committee of the Red Cross (ICRC) so re-

quested and if the Force Commander agreed that the request was practicable.
73

 The 

peacekeeping operation in former Yugoslavia has changed significantly as it was sup-

plemented with so-called ñmandated humanitarian actionò.
74

 Beside the military and 

political dimension, the humanitarian dimension became a crucial part of the peace-

keeping operation.  

Unable to agree on how to end the conflict, the international community focused 

much of its energy on supporting the humanitarian relief operation led by UNHCR
75

. 

For the first time in its history, UNHCR coordinatedðin the midst of an ongoing warð

a large-scale relief operation to assist not only refugees and internally displaced people, 

but also hundreds of thousands of other war-affected civilians.
76

 Governments offered 

large amounts of funding for the relief operation, but were able to find a consensus on 

little else. The humanitarian operation increasingly became the only visible response of 

the international community to the war.
77

  

In a further development, the Security Council, on 9 October 1992, adopted its 

resolution 781 banning all military flights (ñno-fly zoneò) in the airspace of BiH. In 

February 1993, the Secretary-General's report noted that the Force had succeeded in 

keeping Sarajevo airport open despite of hostile military action against humanitarian 

aircraft. In the period from 3 July 1992 to 31 January 1993, the humanitarian airlift or-

ganized by UNHCR under UNPROFOR protection brought in 2,476 aircraft carrying 

27,460 tons of food, medicines and other relief goods. The operation to protect humani-

tarian convoys throughout BiH had been made impossible by obstruction, mines, hostile 

fire and the refusal of the parties on the ground (particularly, but not exclusively, the 

Bosnian Serb party), to cooperate with UNPROFOR.
78
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1.3.  Displacement during the war, ethnic cleansing and the creation 

of ñsafe areasò   

 

 

As ethnic cleansing continued to produce waves of refugees and internally dis-

placed people, the international community looked for new ways of protecting civilians 

to avoid the outflows.  

At the beginning of 1993, a critical situation developed in eastern Bosnia, which 

had largely been emptied of non-Serbs, except for three small pockets of territory 

around Srebrenica, Zepa and Gorazde. These enclaves were crowded with Muslims, 

many of whom had fled there from the surrounding countryside. They were defended by 

poorly armed Bosnian government soldiers and surrounded by Bosnian Serb forces. The 

situation in Srebrenica became increasingly intolerable In mid-March, UN reported that 

thousands of Bosnian Muslims were seeking refuge in Srebrenica and that 30 to 40 per-

sons were dying daily from military action, starvation, exposure to cold or lack of medi-

cal treatment. April the same year, after Bosnian Serb shelling had killed 56 people dur-

ing a UN-organized evacuation from Srebrenica, the Security Council adopted resolu-

tion 819 declaring the enclave to be a UN-protected ósafe areaô and called on UNPRO-

FOR to increase its presence there.
79

 On 6 May 1993, the SC adopted Resolution 824 in 

which it demanded that all parties also declaring Sarajevo, Tuzla, Zepa, Gorazde, Bihac 

and its surroundings as a ñsafe areasò
80

. The Council declared that in those areas armed 

attacks must cease, all Bosnian Serb military or paramilitary units must withdraw and 

all parties must allow UNPROFOR and the international humanitarian agencies free and 

unimpeded access to all safe areas. On 4 June 1993, the Security Council, by its resolu-

tion 836 further expanded the mandate of UNPROFOR to enable it to protect the safe 

areas. The Council authorized UNPROFOR, acting in self-defense, to take necessary 

measures, including the use of force, in reply to bombardments against the safe areas; to 
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armed invasion into them; in the event of any deliberate obstruction to the freedom of 

movement of UNPROFOR or of protected humanitarian convoys.
81

  

The safe areas were established without the consent of the parties to the conflict 

and without the provision of any credible military deterrent. Although the UN Secretary 

General had warned that an additional troops would be required ñto obtain deterrence 

through strengthò, governments were not willing to provide large number of troops. The 

SC deployed additional 7,500 peacekeepers for this task
82

. UNPROFOR troops were 

permitted to use force only in self-defense, and not in defense of the civilians they had 

been sent to protect. This was eventually to prove entirely inadequate. As UN Secretary 

General Kofi Annan later acknowledged, the areas designated by the UN Security 

Council as safe areas were in fact ñneither protected areas nor safe havens in the sense 

of international humanitarian law, nor safe areas in any militarily meaningful senseò.
83

 

Since the safe areas contained not only civilians but also Bosnian government 

troops, the Bosnian Serb forces considered them to be legitimate targets in the war. 

They often shelled them and subjected them to sniper fire. On many occasions, attacks 

carried out by Bosnian Serb forces were in response to attacks made out of the safe 

areas by Bosnian government troops. The Bosnian Serb authorities denied the people 

living in the safe areas freedom of movement through Serb-controlled territory, and fre-

quently prevented humanitarian organizations from reaching them. The safe areas pro-

vided some refuge for vulnerable civilians, but they also became areas of confinement 

where civilians were trapped.
84

  

Meanwhile, as the international community focused on the safe areas, little at-

tention was given to the plight of any remaining non-Serbs living in Serb-held territory. 

As a result these people became even more vulnerable to óethnic cleansingô. Throughout 

the war, it remained unclear whether the primary aim of the safe areas was to protect 

territory or people. In his report on 9 May 1994, the Secretary-General stressed that the 

intention of safe areas is primarily to protect people and not to defend territory and that 
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UNPROFOR'S protection of these areas is not intended to make it a party to the conflict 

and that the mandate must take into account UNPROFOR's resource limitations and the 

conflicting priorities that inevitably arise from unfolding events.
85

 He believed that safe 

areas could be made more effective and manageable but were not a long-term solution 

to the fundamental conflict in BIH. This ambiguity led to misunderstandings and 

created many false expectations. As UN Secretary-General Kofi Annan acknowledged 

in November 1999 in a highly critical report on the United Nationsô role in Srebrenica, 

by failing to admit that declaring particular places to be safe areas entailed a significant 

commitment to their defense, the UN Security Council resolutions in effect created a 

false sense of security.
86

  On 11 July 1995, the Bosnian Serb army overran Srebrenica, 

taking hundreds of Dutch peacekeepers hostage and forcing some 40,000 people to flee. 

Meanwhile some 8,000 people, all of them Bosniak men or boys between the age 16 

and 65 were killed by Bosnian Serb forces in the largest massacre in Europe since the 

Second World War. The former Secretary-General Kofi Annan in his final report on the 

fall of Srebrenica describes the scenes of barbarity occurred between 11 and 20 of July 

1995 as ñscenes from hell, written on the darkest pages of human historyò.
87

 Three 

weeks after the fall of Srebrenica, Serb forces overran Zepa, another so-called safe area. 
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1.4.  Dayton Peace Agreement  

 

 

Four major peace plans were offered before and during the war; The Carrington-

Cutileiro peace plan, resulted from the European Community (EC) Peace Conference 

held in February 1992 in an attempt to prevent Bosnia-Herzegovina sliding into war; in 

early January 1993, the UN Special Envoy Cyrus Vance and EC representative Lord 

Owen began negotiating a peace proposal with the leaders of Bosnia's warring factions. 

The proposal became known as the Vance-Owen peace plan, involved the division of 

Bosnia into ten semi-autonomous regions and received the backing of the UN; on Au-

gust 20 1993, the U.N. mediators Thorvald Stoltenberg and David Owen unveiled a 

map that would partition Bosnia into three ethnic mini-states; between February and 

October 1994, the Contact Group (U.S., Russia, France, Britain, and Germany) made 

steady progress towards a negotiated settlement of the conflict in Bosnia-Herzegovina, 

known as a Contact Group plan.
88

 

During 1994 the military and humanitarian situation in BiH continued to wor-

sen. Persistent bombardment of Sarajevo, deliberate obstructions of humanitarian relief 

convoys, attacks against UN personnel and other humanitarian organizations, heavy 

shelling of the safe area of Gorazde by Bosnian Serbs, on which NATO answered 

launching air strikes against Bosnian Serb positions. In August and September 1994 at-

tacks escalated in the safe area of Sarajevo and were directed at residences, pedestrians 

and moving vehicles, such as trams packed with people. United Nations personnel were 

also targeted and suffered fatalities. Attacks both by Bosnian Serbs and Government 

forces on Sarajevo airport resulted in its frequent closure.
89

 In October, the Bosnian 

Croat forces attacked the Bosnian Serb forces in the Bihac pocket. This and the ensuing 

counter-attack by the Bosnian Serbs induced terror in the local population and another 

massive exodus of refugees. On the diplomatic scene, all efforts to come to a cease-fire 

turned out to be to no avail, here again mostly because of Bosnian Serb obstruction. In 

March and May 1994, a peace agreement was mediated between the warring Bosnian 

Croats and the government of Bosnia and Herzegovina, and signed in Washington. The 
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Washington Agreement created the Federation of Bosnia and Herzegovina. Under the 

agreement, the combined territory held by the Croat and Bosniak forces was divided 

into ten autonomous cantons.
90

  

In the mid-1995 a number of events dramatically changed the dynamics of the 

war. In May, the United Nationsô credibility in BiH was further marked when hundreds 

of UNPROFOR soldiers were taken hostage by the Bosnian Serbs following airstrikes 

carried out by NATO at UNPROFORôs request. In July, as mentioned above the Bos-

nian Serb army overran the safe areas of Srebrenica and Zepa. In early August, the 

Croatian army launched óOperation Stormô, a massive military offensive involving 

more than 100,000 troops, in which it overran all Serb-controlled areas in the western 

and southern Krajina region of Croatia. As a result, some 200,000 Serb civilians fled, 

the majority of them going to the Federal Republic of Yugoslavia, while smaller num-

bers remained in Serb-controlled parts of Bosnia and Herzegovina. Then, on 28 August 

1995, Bosnian Serb forces fired a shell into a busy market place in Sarajevo, killing 37 

people and injuring dozens more. NATO responded by launching a two-week intensive 

air campaign against Bosnian Serb targets. Bolstered by the air strikes, Croatian and 

Bosnian government forces mounted a joint offensive in BiH to recapture Serb-held ter-

ritory, taking back a third of the territory held by Bosnian Serb forces. Aware that they 

were losing territory by the day, Bosnian Serb officials accepted a ceasefire and agreed 

to attend peace talks in Dayton, Ohio. 

The General Framework Agreement for Peace in Bosnia and Herzegovina (also 

known as the Dayton Peace Agreement) which resulted from these talks was signed in 

Paris on 14 December 1995 by the presidents of the Republic of BiH, the Republic of 

Croatia, and the Federal Republic of Yugoslavia. It was witnessed by the óContact 

Groupô comprising, the US, the Russian Federation, Germany, UK and France. Al-

though the agreement keeps Bosnia and Herzegovina united as a single state, it recog-

nizes two entities: Republika Srpska and the Federation of Bosnia and Herzegovina 

(FBiH, the Muslim - Croat Federation). Daytonôs mediators claimed that the agreement 
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was meant to achieve three objectives: to end the fighting; to establish a viable Bosnian 

state; to restore multiethnic Bosnian society. 
91

  

 

 

Map 2: BiH , political boundaries after Dayton Peace Agreement. 
92

 

 

The agreement contained 11 annexes, with precise delineation of the cessation 

of hostilities, withdrawal of foreign forces, redeployment of forces, and prisoner ex-

changes. It contained detailed provisions for demilitarization of the former parties to the 

conflict and for the replacement of UNPROFOR by a 60,000-strong NATO led Imple-

mentation Force (IFOR).  
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Less attention, however, was given to the implementation of the civilian aspects 

of the peace agreement. For this purposes the Office of the High Representative (OHR) 

was created to coordinate the activities of organizations involved in the civilian aspects 

of the agreement and to monitor its implementation. The OHR received political guid-

ance from the Peace Implementation Council (PIC) comprising 55 countries and inter-

national organizations that support the peace process and fund the OHR. (53 percent by 

the EU and 22 per cent by the US)  A Steering Board meets regularly and issues com-

muniqués concerned with the implementation of the Framework Agreement with regard 

to civilian aspects.
93

 

 Aware that civil harmony and the repatriation of refugees would only take place 

under safe conditions, the Annex VI of the Framework Agreement laid down stringent 

óbenchmarksô for human rights and set up mechanisms such as the Commission on Hu-

man Rights and the Commission for Displaced Persons and Refugees. These bench-

marks were slow to be met and which had a direct bearing upon the implementation of 

the provisions relating to the repatriation of refugees contained in Annex VII. 

Annex VII of the agreement called on UNHCR óto develop in close consultation 

with asylum countries and the parties a repatriation plan that will allow for an early, 

peaceful, orderly and phased return of refugees and displaced personsô. Although the 

peace agreement stated that óall refugees and displaced persons have the right freely to 

return to their homes of originô, it made no provisions to enforce such returns. Rather, it 

relied on the former parties to the conflict voluntarily to create an environment in which 

refugees could return óin safety, without risk of harassment, intimidation, persecution, 

or discriminationô.
94

 

 

 

 

 

 

 

 

 

 

 

                                                 
93

 More about OHR implementation activities is available at www.ohr.int  
94

 Ibid, Supra note 2.  

http://www.ohr.int/


The Right to Return for Refugees in International Law. Case Study of Bosnia and Herzegovina 

 44 

 

 

Annex Title  Key Implementers 

1A Military Aspects 

 

NATO-Led Implementation Force 

1B Regional Stabilization  Organization for Security and  

Co-operation in Europe (OSCE) 

2 Inter-Entity Boundary Line and Re-

lated Issues 

International Arbitrator  

3 Elections 

 

OSCE 

4 Constitution European Court of Human Rights, In-

ternational Monetary Fund 

5 Arbitration 

 

N/A 

6 Human Rights 

 

OSCE, Council of Europe 

7 Refugees and Displaced persons 

 

UN High Commissioner for Refugees 

8 Commission to Preserve National 

Monuments  

UN Educational, Scientific, and Cul-

tural Organization 

9 Bosnia and Herzegovina Public 

Corporations 

European Bank for Reconstruction 

and Development 

10 Civilian Implementation 

 

Office of the High Representative 

11 International Police Task Force 

 

United Nations 

Table 1: General Framework Agreement for Peace (Dayton Agreement), Annexes 

with Key Implementers 

 

The military provisions of the agreement were successfully implemented and 

there have been no clashes between the military forces of either side since the agree-

ment was signed. On the civilian side, however, the agreement left the nationalist lead-

ers in power on both sides, undermining, among other things, prospects for reconcilia-

tion amongst the different ethnic groups and the possibility for displaced people and 

refugees to return to the areas from which they were ethnically cleansed during the 

war.
95

 

The number of civilian deaths in the war, almost 150.000, is appealing. The four 

years of conflict has resulted in the largest displacement of people occurred in Europe 
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since World War II. At the end of the war more than 2.2 million people had been 

uprooted, forced to flee from their homes, where 1.2. Million had fled across the border, 

seeking asylum in the neighboring countries as well as in some West European host 

states and approximately one million had become internally displaced. 
96

  

        Map 3: Refugee displacement in neighboring countries, 1996.  

 

In spite of strong pressure from a public opinion, the measures adopted by the 

international community have been for too long restricted to the protection of humanita-

rian aid convoys and the enforcement of sanctions. The lack of a clear political objec-

tive and different views on the character of the conflict were undoubtedly the factors of 
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avoiding military action.
97

 Peace-enforcement appeared to be one possibility, although 

the political, military and financial costs of intervention against well-armed Serbian 

forces were not being ignored.
98

  

  

2. The right to return of refugees in BiH, Annex 7 of GFAP 
 

 

The emergence of a discourse on the right to return has resulted from a context in 

which warring parties have been seen as directly pursuing displacement of particular 

ethnic groups of people as a principal war aim.  The conflict in BiH has been seen as a 

war of ethnic cleansing and it was characterized by the fact that forced displacement of 

populations was not a mere feature, but its principal objective. Throughout the conflict, 

population transfers, population exchanges, deportations, expulsions and forced evic-

tions have been carried out by the parties on a massive and systematic scale. Following 

the displacements, areas have been repopulated with persons from a different ethnic 

background.
99

 The policies and practices of ethnic cleansing violate fundamental obli-

gations binding on all the parties to this conflict under humanitarian and human rights 

law. Under humanitarian law, ethnic cleansing and the individual atrocities accompany-

ing the removal of populations constitute a crime against humanity and a grave breach 

of the Geneva Conventions
100

 applicable in internal armed conflicts. According to In-

ternational Criminal Tribunal for the Former Yugoslavia
101

 (ICTY), in general, the 
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atrocities committed during the course of carrying out ethnic cleansing constitute war 

crimes, while the policy of ethnic cleansing would constitute a crime against humanity 

and entail the individual criminal responsibility of the perpetrator.
102

  War crimes and 

crimes against humanity are also recognized as crimes under customary international 

law. Under international human rights law, ethnic cleansing and types of actions it en-

tails violate the most basic rights of the human person, such as the prohibition of geno-

cide, racial discrimination, the right to life and the prohibition of torture.
103

  As men-

tioned, war crimes are understood to mean serious violations of international humanita-

rian law committed during international or non-international armed conflicts where it is 

important to note that one single act may constitute a war crime. The following acts are, 

among others, included in the definition of war crimes: willful killing of a protected 

person (e.g. wounded or sick combatant, prisoner of war, civilian); torture or inhuman 

treatment of a protected person; willfully causing great suffering to, or serious injury to 

the body or health of a protected person; attacking the civilian population; unlawful de-

portation or transfer; using prohibited weapons or methods of warfare; killing or 

wounding perfidiously individuals belonging to a hostile nation or army; pillage of pub-

lic or private property.
104

  ICTY consider a crime against humanity, any of the follow-

ing crimes when committed as part of a widespread or systematic attack against any ci-

vilian population on national, political, ethnic, racial or religious grounds: murder, ex-

termination (any act or omission resulting in a mass killing event, including participa-

tion in planning); enslavement (the exercise of any powers attaching to the right of 

ownership over a person); deportation (involuntary evacuation from a territory of resi-

dence by threat of physical force); imprisonment (arbitrary deprivation of liberty with-

out due process of law); torture (act or omission resulting in severe pain or suffering, 

deliberate, and aimed at obtaining information or a confession, or to punish any victim 

or a third person); rape (sexual penetration, however slight, with knowledge it occurs 
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without consent); persecution on political, racial and religious grounds; other inhumane 

acts (a residual category for whatever has damaging effects on the victim).
105

  

During the conflict in BiH many attempts were made to find a peaceful solution 

of the conflict
106

, to stop the policy of ethnic cleansing and to make the return of IDPs 

and refugees possible. The UN SC affirmed in many resolutions that the practice of eth-

nic cleansing is unlawful and unacceptable and insisted that all displaced persons enabl-

ing to return to their former homes in safety and dignity.
 107

 The solution of the conflict 

was after almost four years of fighting finally reached in Dayton in 1995 where the 

GFAP was signed. At the end of the war more than 2.2 million people had been 

uprooted, forced to flee from their homes, where 1.2 million had fled across the border, 

seeking asylum in the neighboring countries as well as in some West European host 

states and approximately one million had become internally displaced.
108

 

The return was made a central element in resolving the conflict, with Annex 7 of 

the GFAP Agreement on Refugees and Displaced Persons
109

, stating that the early re-

turn and reintegration of refugees and DPs is an important objective of settlement of the 

conflict and is an integral part of the peace-building effort,
110

 and mandated the interna-

tional community and the parties to agreement to make this right concrete. As Rosand 

noted
111

, although the existence of a right to return for displaced people was not new, it 

was new that international community determined in a peace treaty that they should be 

able to exercise the right to return to their homes of origin, reflecting what were seen as 

new circumstances that led to displacement in the first place and entrusted the UNHCR 

to lead and coordinate the international action to ensure it
112

. Traditionally work of the 
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UNHCR was limited to repatriation to the country of origin and did not go as far as to 

ensure that each refugee was returning to his or her own home.
113

   

There are a number of reasons why resolving displacement is inextricably linked 

with achieving peace. Helping displaced populations to return and reintegrate can si-

multaneously address the root causes of a conflict and help prevent further displace-

ment. Specifically, the return of displaced populations can be an important sign of peace 

and the end of conflict; repatriation can play an important part in validating the post-

conflict political order, for example by legitimizing elections; the return of the displaced 

can be a pre-condition for peace if they are politically active.114 

The basis for the right to return for refugees and displaced persons in BiH, apart 

from the general obligations under international law, is found in the Annex 7 article 1 of 

GFAP, which states:  

 

ñ...all refugees and displaced persons have the right freely to return to their 

homes of origin.ò   

 

In support of this central right of individuals to return to their homes, parties to the trea-

ty are expected to ensure that returnees do not face ñharassment, intimidation, persecu-

tion or discrimination, particularly on account of their ethnic origin, religious belief or 

political opinionò and they are asked to respect human rights and fundamental freedoms 

of all persons within their jurisdiction.
115

  

 

The context of the right to return in BiH set forth in Dayton Peace Agreement is 

linked with the two basic elements of international human rights law:  

Á the freedom of movement and  

Á property repossession.  
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2.1.  Freedom of movement  

 

As issues of freedom of movement were central to the conflict in BiH, the DPA pro-

vided for respect of this right. As already discussed in previous Chapters, the right of 

freedom of movement is also defined in Art. 13 of Universal Declaration of Human 

Rights and in other human rights instruments such as in European Convention on Hu-

man Rights Protocol IV Arts.2 and 3.
116

 As defined in art.13 of Universal declaration 

this right includes the right to leave a country and to return to oneôs country, as well as 

the right to internal freedom of movement and choice of residence. The right has since 

been included, in one form or another, in a number of international conventions and in 

the constitutions and laws of many states. The most important binding international in-

strument containing the right to freedom of movement is the International Covenant on 

Civil and Political Rights (ICCPR). In Article 12, the ICCPR requires that ñEveryone 

lawfully within the territory of a State shall, within that territory, have the right to liber-

ty of movement and freedom to choose his residence. Everyone shall be free to leave 

any country, including his own. The above-mentioned rights shall not be subject to any 

restrictions except those which are provided by law, are necessary to protect national 

security, public order (ordre public), public health or morals or the rights and freedoms 

of others, and are consistent with the other rights recognized in the present Covenant. 

No one shall be arbitrarily deprived of the right to enter his own country.ò
117

 

Moreover, cleansing a territory of members of other ethnic groups directly vi-

olates the individualôs right to freedom of movement within a State, as well as on their 

right to remain and return.
118
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2.2.  Property repossession  

 

The property repossession was placed at the heart of effort to promote return in 

BiH
119

. During the war, about 2.2 million people were forcibly displaced from their 

homes. Existing wartime regimes then allocated abandoned socially owned and private 

properties to those who were displaced. They also established complex legal and admin-

istrative barriers to prevent returns, designed to make the large scale displacement of 

population irreversible. The area of property repossession has required significant in-

vestment by UNHCR, OHR and other international organizations, especially OSCE
120

, 

as this was a particularly critical issue but has made great contribution in facilitating 

return.  

The link between the right to return and the restoration of property is established 

by Annex 7 in Art.1, where it clearly states..  

 

ñéthat all refugees and DPs have the right to have restored the property of 

which they were deprived in the course of hostilities since 1991 and to be compensated 

for any property that cannot be restored to themò.    

 

The Annex 6 of the DPA ñThe Agreement on Human Rightsò makes the Euro-

pean Convention for the Protection of Human Rights and Fundamental Freedoms, di-

rectly applicable in all BiH jurisdictions. This includes the right to respect for home un-

der Article 8 and the right to property under article 1 of the First Protocol.
121

 In the im-

mediate post-war years, Annex 6 and Annex 7 operated in concert to promote property 

restitution, where the main distinction of Annex 7 were its specific reference to IDPs 

and refugees allowance for the priorization of certain categories of returnees and discre-

tion for the individual to choose the location to which he or she would return.  
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As a first step in realizing this fundamental provision of the Peace Agreement, 

property issues needed to be fully resolved. For this purpose, the Commission for Real 

Property Claims of Displaced Persons and Refugees (CRPC) was established under An-

nex 7 to take responsibility  for facilitating the recognition and enforcement of displaced 

personsô and refugeesô property rights.  It began its operations in March 1996. In addi-

tion to the establishment of the CRPC, the international community in BiH initiated a 

concerted and sustained campaign to repeal wartime laws on abandoned property and 

create a comprehensive legal framework for property repossession. Local authorities 

intensively resisted those efforts requiring the international community to exert constant 

and sustained pressure over an extended period of years in order to achieve these re-

sults.
122

    

The Property Law Implementation Plan (PLIP) was adopted in October 1999. 

As already mentioned UNHCR, through its implementing partner NGO Vasa Prava Le-

gal Aid Network, with the OSCE and OHR was an important actor in PLIP, with a wide 

network of focal points devoted to this issue in the field.  According to Philpott, the goal 

of the property laws was restitutio in integrum- the return of individual homes.
123

 Resti-

tution in integrum in situations of ethnic cleansing demands the implementation of the 

right to return of all refugees and IDPs to their homes, as the preferred solution.
124

 

Therefore the property law regime in BiH focused on a collective reversal of ethnic 

cleansing rather than the recognition of individual rights per se, and this was particular-

ly evident in the case of socially-owned apartment restitution which was returned based. 

This was widely abused by local authorities to make restitution contingent upon return 

and thereby they would deny property to those they deemed as having no intention to 

return or those they alleged had abandoned the property for reasons other than the war. 

However, Annex 7 required that compensation be given for property that could not be 

restored.
125

 Restitutio in integrum was possible in most cases
126

 and where restitution 
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was not possible, owners and occupancy right holders could claim to the courts for il-

legal expropriation.
127

 The role of the OHR was extremely important in the process of 

property repossession, as the guarantor of the implementation of the Dayton Accords 

and the highest authority in BiH was authorized under Annex 10 to impose laws and 

remove officials in BiH. 

On 23 November 2006 Bosnia and Herzegovina finally completed the Property 

Law Implementation Substantial Completion (PLISC) process throughout the country. 

PLIP sought to enhance international pressure on the authorities to implement the prop-

erty laws.  Since then more than 93 per cent of property claims has been resolved 

through repossession by the pre-war owners or occupancy right holders.
128

 As of 23 

November 2006, the PLISC verification was finalised in 129 municipalities (out 185) in 

BiH. In total, 211,791 claims for contested property have been submitted to the local 

authorities in BiH. Out of that number, 197,688 claims have been resolved.
129

 Neverthe-

less, there are still a number of property cases pending before the second instance ad-

ministrative bodies and courts. Local authorities have a continuing obligation to resolve 

these cases and in between to allocate financial means for alternative/emergency ac-

commodation purposes. Also numerous international donors invested significant re-

sources in reconstruction assistance linked with return of property.  

 

2.3.  Overview of national legal framework relating to refugees and 

IDPs  

 

Á BIH is a State party to the 1951 Convention and its 1967 Protocols relating to 

the Status of Refugees. By virtue of Annex 1 of its Constitution BiH is also a 

party to other relevant international and regional instruments.  
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Á National legislation  

The legal basis for all activities and legislation pertaining to return is Annex VII 

of the Dayton peace Agreement which stipulates that all refugees and displaced 

persons have the right freely to return to their home of origin. According to the 

Article 146 of the Criminal Code of BiH, the prevention of return and displaced 

persons is a criminal offence. The Criminal Code of FBiH and the Criminal 

Code of RS are harmonized with the State Criminal Code.
130

  

 

The Law on Refugees from BiH and Displaced Persons in BiH, which is the 

main legal instrument regulating return, was substantially amended at the end of 

2003. These amendments regulate:  

- the establishment of a Return Fund financed by the State Entities and Brcko 

District to be used for the realization of return and reconstruction projects  

- the establishment of four regional centres of the Ministry for Human Rights 

and refugees for Return and Reconstruction across the country 

- composition and mandate of the State Commission for Refugees and DPs. 

 

After the adoption of the amendments, a working group as established composed 

of representatives from the competent State and Entity Ministries, OSCE, OHR 

and UNHCR endowed with the task of harmonizing the Entity Laws on 

displaced persons and returnees with the State Law.
131

 

 

Á Asylum policy  

The BiH legislation on asylum is generally in line with both internationally laid 

down principles in the 1951 Convention relating to the Status of Refugees and 

its 1967 Protocol and the minimum standards in the EU acquis.
132

 The asylum 

policy was influenced by the wish to enter into accesion talks with EU which 

was reinforced by the two European Commisssion funded projects implemented 
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by UNHCR; national CARDS » support to asylum management capacities in 

BiH« and regional CARDS »Establishment of EU compatible legal, regulatory 

and institutional frameworks in the field of asylum, migration and visa matters« 

for the Western Balkans. Both capacity-building projects aimed to promote, 

primarly EU compatible, standards in asylum legislation and institutions.
133

 

 

Á Policy and practice relating to Refugees, Returnees and IDPs 

Recognizing the remaining number of persons displaced throughout the region 

and the need to find durable solutions for them, three international actors OSCE, 

the EC and UNHCR came together to encourage the three governments of BiH, 

SCG and Croatia to formulate a policy to find durable solutions for refugees in 

the region within a reasonable timeframe. This »3x3 Process«  led to the January 

2005 Regional Ministerial Conference on Refugee Returns which resulted in a 

Ministerial Declaration in January 2005.
134

 

 

The general discussions in regard to the post-Dayton caseload in BiH focused on 

the need for sustainable return and several international actors initiated projects 

aimed at enable the design of future interventions that ensure the long-term 

social and economic sustainability of return and reintegration of refugees and 

DPs in BiH and contribute to human development of BiH communities as well 

as finding durable solutions for the remaining vulnerable caseloads.
135
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3. Process of return to and within BiH  
 

3.1. The return process between 1996 - 1999: Continued ethnic separa-

tion 

 

 

Following the signing of the DPA return of refugees and displaced persons 

started. The first phase of return process started in 1996/97 under the ñZones of Separa-

tionò plan and through process of cross-entity ñAssessment visitsò, during which free-

dom of movement was limited. As issues of freedom of movement were central to the 

conflict in BiH, the DPA provided for respect of this right, but in first few years after 

the war ended this was extremely sensitive issue.  

The second phase of return was carried out in 1999 through house cleaning 

process in destroyed villages. Until 1999 the minority return was almost inexistent 

where the main impediment was the lack of political will and the obstruction present at 

all levels of administration to support it. In early years after the DPA was signed, the 

overwhelming majority of people returned to areas controlled by their own ethnic 

group. Many problems and obstacles were reported to deter the return process in partic-

ular lack of security, presence of land mines, restriction of movement and the property 

repossession. For reversing the situation of continued ethnic cleansing even in the ab-

sence of war, the international organizations have been promoting various strategies to 

try to open some areas to minority return.
136

  

The first years of return process were marked by political obstruction, where lo-

cal political leaders on both sides repeatedly blocked returns by relocating members of 

their own ethnic group into available housing space and creating a climate of fear and 

intimidation for minorities. It is important to note that, minority returns were recognized 

as the key test and challenge for the success of the DPA. Although some 395,000 of the 

refugees who fled BiH during the war returned to the country by December 1999, the 

majority of them did not return to their original homes. Instead, most of them relocated 

to new areas and in conditions of internal displacement, where their own ethnic group 
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was in the majority.  At the end of 1999, some 800,000 people in BiH remained dis-

placed and unable to return to their former homes.
137

  

 

 

Map 3: Ethnic composition of BiH after the war, figure from 1998.
138

 

 

UNHCR and other humanitarian organizations have made strenuous efforts to 

encourage reconciliation, and to facilitate voluntary returns of refugees and displaced 

people to their original homes, even where this involved returning to areas which have 
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become dominated by another ethnic group. UNHCR set up a number of initiatives, like 

for example, bus lines travelling between the two entities and has facilitated group visits 

of refugees and displaced people to places of origin. At the same time reintegration as-

sistance packages were provided which included small scale community-based income-

generating projects founded through Quick Support Funds, shelter programmes, domes-

tic items assistance
139

, the distribution of self-help kits, etc. UNHCR also set up an 

óOpen Citiesô project, whereby donors were encouraged to invest in cities, which al-

lowed minority groups to return. But there is a limit to how much can be done by hu-

manitarian organizations.  

Even if small numbers of people have returned to areas where they formed part 

of an ethnic minority, there had been minimal progress in rebuilding genuinely multi-

ethnic societies in BiH. Fewer than five per cent of the 650,000 Muslims and Croats 

who were expelled by the Serbs from western Bosnia and Herzegovina had returned to 

their former homes, and fewer than one per cent of those who were expelled by the 

Serbs from eastern Bosnia had returned.
140

 Of the few who have returned to areas where 

they now form part of a minority ethnic group, many are people who have returned to 

areas near the inter-entity boundary line, which was closely monitored by the NATO-

led military force, and many were elderly people, who were not considered by the local 

authorities to pose any real threat. Moreover, some of those who have returned have 

done so with the intention of making arrangements to exchange their property.  

The process of ethnic separation, which began during the war, has continued by 

other means in the post-war period. 
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Chart  1: Numbers of return between 1996 and 1999.
141

  

 

 

3.2. Return process between 2000 - 2008: Increases in minority return  

 

 

While the total number of returns to areas dominated by another ethnic group re-

mained low, UNHCR and other observers noted a substantial increase in the number of 

óminority returnsô in Bosnia and Herzegovina during the first few months of 2000. 

The year 2001 marked an increase in the number of minority returns, where 

UNHCR recorded a total of 92,061 minority returns, as a result the so-called ñpockets 

of resistanceò to return has decreased. Also important has been the increased number of 

minority returns to the FBiH, which has had the effect of opening up the return possibil-

ities for minority Bosniaks and Bosnian Croats to return to Republika Srpska (RS).
142

  

This increase was attributed to impatience amongst refugees and displaced 

people, a change in the psychology of the majority and minority populations, new Bos-

nian government policies, and measures taken by the Office of the High Representative 

to remove obstructionist officials and to implement property laws. In addition, im-

proved security situation in the whole country due to the improved international com-
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munity effectiveness, removed checkpoints between two entity lines, uniformed car reg-

istration plates and ID cards made a great contribution for return. The increase in prop-

erty restitution which has occurred as a result of a more vigorous implementation of the 

property laws has been another crucial factor.
143

 However it has become apparent that 

after repossessing property, many people sold, exchanged or rented it, opting not to re-

turn permanently.  

Nevertheless, following the year 2003 the return process to and within BiH has 

dramatically decreased and will continue to slow down. This drop in return figures 

largely parallels the decreasing property repossession figures as the repossession system 

drew to a close, but at the same time there has also been a considerable fall of donor 

funds for reconstruction assistance.  

 

          Total to date  Current year - 2008 
Federation of BiH  
 

             274, 935 252 

Republika Srpska               170,090 
 

1,135 

Brcko district                22,095 
 

- 

TOTAL NUMBER OF  
MINORITY RETURNS 

             467,120 1,387 

 

Table 2: Total number of minority returns (refugees and IDPs) who returned to 

their place of origin in BiH, 1996 - 2008. 
144

 

 

While the return figures suggest that the persons have been able to return to their 

pre-war place of residence, in line with the goals of Annex 7 of the DPA, in reality the 

actual return to place of origin may be considerably less than envisaged. Minority re-

turns continues to be emphasized and remains a major political issue raised as not being 

successful. Moreover, there are indications that many returnees did not stay in their 

place of return permanently for various reason. Those who have returned permanently 
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tend to be older and in rural areas where they depend upon agriculture. Many younger 

people tend not to return and prefer to remain in their place of displacement seeking 

education, social and economic opportunities that are scarcer in their communities of 

origin. However, the general trend nowadays seems to be that people are remaining in 

or moving to areas where they can live amongst their own ethnic group. However a de-

finite assessment of the demographic composition of the population in BiH will only be 

possible once a new census has taken place.
145

  

 

 

0

20,000

40,000

60,000

80,000

100,000

Return of refugees and IDPs  2000 - 2008

Refugees 18,607 18,693 37,134 14,012 2,442 1,273 1,419 3,062 845

IDPs 59,347 80,172 70,775 40,303 17,948 5,164 4,184 4,516 651

2000 2001 2002 2003 2004 2005 2006 2007 2008

 
 

Chart  2: Figures of return between 2000 and 2008.
146

  

 

 

3.3.  Main international actors involved in the return of refugees  

3.3.1. UNHCR 

As already mentioned in the previous chapters, UNHCR started its operations in 

BiH during the war, with one of the biggest relief operations ever organized. Thousands 

of tons of aid were shipped to BiH and distributed to the victims of war. Since 1992, 
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UNHCR has been the leading agency with regard to humanitarian assistance and protec-

tion of displaced persons in BiH. In 1995, UNHCR was entrusted with assisting the 

government in the implementation of Annex VII of the Dayton Peace Agreement. To-

gether with the local governments and authorities and in cooperation with other interna-

tional partners, UNHCR facilitates the return of both refugees and displaced persons to 

their homes of origin.
147

  

The impressive efforts by the UNHCR in implementing Annex 7 are evident by 

the numbers of the return of refugees and internally displaced persons to their places of 

origin. Since the signing of GFAP in 1995, more than one million former refugees and 

IDPs have returned to their pre-war homes and municipalities, out of an estimated 2.2 

million persons uprooted during the war. UNHCR has undertaken a wide variety of 

measures to support the return process since and has been cooperating with all main ac-

tors involved in post-conflict rehabilitation process of BiH. Current activities continue 

to focus on promotion of return of IDPs as the most suitable durable solution, by closely 

cooperating with the competent national authorities and endeavoring to remove remain-

ing obstacles to return, particularly for the most vulnerable among IDP population.
148

 

 

3.3.1.1. Association Vasa Prava Bosnia and Herzegovina 

 

Association Vasa Prava BiH is a local nongovernmental and non-profit organi-

sation which provides free legal aid to refugees, internally displaced and other persons 

of concern throughout the country. It was initially founded under the auspices of 

UNHCR in 1996 as a Network of Information and Legal Aid Centers (LAICs) aimed at 

providing legal aid and information to persons of concern to UNHCR
149

 in the post-war 

period.
150

 

The LAICs Network was transformed into the NGO Vasa Prava in January 2004 

and registered at the state level in 2005. Today, Vasa Prava BiH is the largest free legal 
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aid NGO in the country and one of the largest NGOs in the entire Balkan region. Its free 

legal aid services have been extended not only to those still affected by the consequence 

of the war, but also to the socially vulnerable people in general. Vasa Prava BiH also 

plays important role in ensuring national asylum system to meet with international stan-

dards of refugee protection. Thus, the Association has a unique role in the Bosnian civil 

society for its protection of human rights and realization of social justice for a wider 

range of beneficiaries. The beneficiaries of Vasa Prava BiH include refugees, asylum 

seekers, persons granted a subsidiary form of protection (i.e. temporary residence on 

humanitarian grounds), persons under temporary admission, displaced persons, retur-

nees, stateless persons, victims of trafficking in human beings and vulnerable persons 

among the local population. 151 

 

3.3.2. OSCE  

 

The OSCEôs mandate was established under the GFAP. The OSCE is one of the 

key organizations involved in the post-conflict building of BiH. The Mission has estab-

lished programmes to promote the development of democratic political institutions at all 

levels of BiH, from the local to the State level. The Missionôs work is divided into the 

categories of education, democratization, human rights and security co-operation.
152

 

Currently, OSCE maintains the largest field presence in the country and major pro-

gramme of monitoring and reporting on human rights conditions. Property implementa-

tion was until 2006 one of the main areas of work of human rights department. In those 

municipalities where property implementation was comparatively low, target-oriented 

work plans were prepared and tighter monitoring was introduced. Everywhere, human 

rights teams endeavored to ensure that available budgetary resources for alternative 

housing are used in the most effective manner to promote the completion of the Proper-

ty Law Implementation Programme. Rule of Law activities focused on monitoring the 

implementation of the recently adopted criminal procedure codes through regular meet-
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ings with judicial and police authorities. Special attention will also be devoted to the 

improvement of inter-Entity co-operation in criminal matters. In light of the expected 

increase in the number of war crimes trials before domestic courts, the OSCE monitors 

the capacity, and willingness, of authorities to deliver court summons in due time and to 

comply with requests for an inter-Entity transfer of suspects.
 153

  

The OSCE is also the lead agency for promoting democratic development in 

BiH, through assisting local authorities with the reform of the legislative framework of 

local self governance in BiH and working in conjunction with all levels of government 

to aid the smooth transition of BiH to a stable and democratic state. 

3.3.3. EUFOR  

 

 

UN Security Council Res. 1575, adopted unanimously on 22 November 2004, 

welcomed the EUôs intention to launch an EU military operation in BiH. The EU 

launched a military operation called Operation EUFOR ï ALTHEA, in December 2004, 

9 years after the war ended and after the decision by NATO to conclude its SFOR mis-

sion.
154

 EUFOR is a legal successor to SFOR.  The EU deployed a robust military force 

at the same manpower levels as NATOôs SFOR (just under 7,000 troops) to ensure con-

tinued compliance with the Dayton Agreement and to contribute to a safe and secure 

environment, deny conditions for a resumption of violence, manage any residual aspect 

of the GFAP.
155

  Military presence has been of extreme importance in establishing and 

maintaining the secure environment and thus facilitating the return process. Today, EU-

FOR is still present throughout the country and continues to provide reassurance to lo-

cal communities and works to insure that the situation remains safe and secure for all 

the citizens and demonstrates continuing International Community support to BiH, and 

ensure that EUFOR can react appropriately to any change in the security situation. 
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Moreover the Mission is also involved in many humanitarian (reconstruction of schools, 

electricity reconnection, etc.), de-mining and other projects.   

 

3.3.4. Other bilateral donors and internationals organizations assist-

ing the refugee return  

 

 

BiHôs needs have moved significantly beyond humanitarian assistance and post-

conflict recovery. In the first seven years after Dayton, BiH received nearly $5 billion in 

humanitarian and reconstruction assistance, about 75 percent of which was in the form 

of grants. Total assistance levels have been declining for the past few years. Donor as-

sistance is critically important to BiH as it covers roughly 25 percent of its annual cur-

rent account deficit.
156

   

The largest official grant donor is the EU, and the principal lenders are the 

World Bank and EBRD. The EU program is concentrated on helping BiH in areas re-

quired for it to begin the Stabilization and Association Process that will eventually take 

BiH into the European Union.  

United Nations Development Programme (UNDP) has been present in the coun-

try since 1996 and helping to transfer the focus of development planning from post-war 

recovery to long-term development. Since the war, UNDP has delivered US$181 mil-

lion via various human development interventions.  UNDP has been involved activities 

such as: providing assistance to war-affected populations, supporting the reintegration 

of refugees and IDPôs, local development, and youth participation, small arms and 

lights weapons demilitarization, mine action and early warning system, local poverty 

reduction initiatives. The years 2008/2009 conclude UNDPôs country programme cycle 

of 2005 - 2009, in which UNDP is completing its realignment of activities from huma-

nitarian relief to development support. The future UNDPôs work will focus on alleviat-

ing income poverty through pro-poor economic growth, to improve democratic gover-

nance, enhance human security and improve environmental sustainability.
157
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On a bilateral level, one of the most important actors in supporting development 

and economic project is USAID. USAIDôs strategy for assisting Bosnia and Herzegovi-

na beginning with 2006 builds on the assistance USAID and other donors have provided 

and on the progress the country has made over the past decade. The assistance strategy 

will formally move beyond its post-conflict reconstruction character and focus on BiHôs 

current need to deepen economic reform, strengthen its institutions for democracy and 

governance, and build a viable state. USAIDôs $890 million in assistance from 1996 to 

2000 had two principal objectives: Repair war-damaged infrastructure to facilitate mi-

nority refugee and IDP returns and recreate multi-ethnic communities, and jump start 

the private sector in the face of a collapsed banking system by injecting liquidity and 

assisting small and medium enterprises. Under its 2001-2005 Strategic Plan, USAID 

provided another $200 million for three strategic objectives that supported minority re-

turns; assisted economic restructuring; and aided in building democratic institutions The 

Missionôs current strategy and program direction will focus on the key areas of econom-

ic development, building democracy, and combating trafficking in persons.
158

 Other 

important bilateral donors to BiH are: Swedish Development Agency (SIDA), Japan 

International Cooperation Agency, Swiss Agency for Development and Cooperation, 

German GTZ, etc.  
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4. Obstacles to the implementation of the right to return in 

BiH  
 

 

Refugees returning to Bosnia and Herzegovina have long faced a number of 

challenges in rebuilding their lives. This is particularly true of those returning to rural 

locations where their ethnic group is a minority. The right to return is an evolving right, 

which requires more than just simply moving across borders and includes the issues 

from housing reconstruction, property repossession to security problems and political 

issues and especially issues of sustainable return. The sustainable return includes basic 

rights to which returnees are entitled such as access to public services, the right to em-

ployment, the right to education, health care, social security and other social benefits. 

But to accomplish these, many problems and obstacles need to be removed. According 

to Petrin
159

, setting up new state structures often takes much longer than the initial post-

repatriation and reintegration phases and it is impossible for refugees to return to a 

ready-made situation in which state can absorb them to full capacity in a way that fully 

respects their human rights as well as economic developmental needs. And as Phoung 

pointed out, it is only by involving the displaced persons themselves in the return 

process that it will be easier to identify the potential obstacles to return.
160

  

Local authorities must in this case make a first step towards populations of re-

turnees by showing good will in accepting them into their old communities, where for 

example facilitating basic utilities supplies, could be a first step. In addition, the im-

provement of relationship between local authorities and returnees is often done through 

civil society. Although, BiH is in a process of development of strategy for cooperation 

of the Government with civil society and currently there is no institutional body in 

charge of relations with civil society, there are many non-state actors involved in differ-

ent civil society activities.
161

    

Thirteen years after DPA was signed the responsibilities under Annex VII are 

still not met. Final solution for people displaced in the country, in neighboring countries 
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and elsewhere must be reached as soon as possible.  Following obstacles were identified 

to discourage the return and thus the full implementation of Annex VII of GFAP:  

Á Political obstruction  

Á Employment and economic problems  

Á Reconstruction assistance  

Á Security/safety related concerns  

Á Education 

Á Access to health care and social assistance.  

 

4.1.  Political obstruction  

 

 

Political obstruction remains important obstacle to minority return and where hard-

line or nationalist politicians are in control of a municipality, very few minority return 

take place in that municipality. As to the US Annual Report on Human Rights of 2007, 

ethnic differences remained a powerful force in the country, although mixed communi-

ties exist peacefully in a number of areas.
162

  

In previous years nationalist oriented politicians sought to increase the ethnic ho-

mogeneity of the population in areas they controlled by discouraging IDPs of their own 

ethnicity from returning to their pre-war homes if they would be in the minority 

there.
163

 Although, the political obstruction related problems decreased from previous 

years, they still persist in hard-lines areas, as in some towns in eastern RS which con-

tinued to resist minority returns, obstructing returneesô access to local services, includ-

ing municipal power and running water, education, issuance of important civil docu-

ments and health care.
164

 In addition, returnees face problems regarding participation in 

public affairs, which complicate returns and subsequent social integration. In BiH, a 

general mistrust in local authorities exists which represent a serious democratic defi-
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cit.
165

 Local politicians in power are in many cases perceived by returnees, as corruptive 

and to subsist on clientelism. Thus, the relationship between local authorities and retur-

nees is difficult and in many municipalities almost inexistent.  

It is important that all actors mandated by the DPA, this is governmental, cantonal 

and local authorities are involved in the removing political obstructions and thus mak-

ing (sustainable) return possible. Moreover, the international efforts to put pressure on 

local officials, where possible, must be coordinated. As Phoung
166

 noted, local officials 

should be more closely involved with the international efforts to return minorities, as 

such efforts to overcome the political obstruction to minority returns are closely linked 

with efforts to ensure the protection of human rights (Annex 6 of the DPA) and support 

the democratization process. OHR as the highest authority in the country has extended 

powers which include the ability to dismiss or suspend the officials for ñAnti-Daytonò 

activities, the so-called Bonn Powers.  However, especially the OSCE has been in-

volved in the process of monitoring and reporting the political obstruction.  

The most common form of political obstruction is lack of any or significant support 

to returnees from local authorities, municipal and/or cantonal, and discriminatory prac-

tices to returnees as regards the access to public utilities and access to employment.  

Insufficient contribution of the municipality budget to improve basic infrastructure 

needs such as improving or repairing local roads, electricity reconnection, running wa-

ter, telephone (PTT) reconnection to the houses of returnees is widespread through mu-

nicipalities in BiH. To improve the local or state infrastructure, such as hospitals and 

schools can have a clear impact on the long-term sustainability of return and contribute 

to the improvement of basic rights.  

 

4.1.1. Obstruction of access to public utilities 

 

 

The electricity reconnection and running water are very important issues for return 

process to succeed. The UNHCR has been actively pursuing the reconnection of retur-

neesô houses to the electricity network, particularly in the municipalities of the RS. 
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Many regional meetings between different international actors (mainly UNHCR, OSCE 

and OHR) involved in the return process were held to tackle this issue.
167

 The legal 

network of Vasa Prava is also involved in the reconnection of houses to electricity net-

work by pursuing the legal procedures, especially as regards the high re-connection 

costs that returnees are obliged to pay to electric companies.  

Besides above mentioned actors, the Ministry for Human Rights and Refugees and 

their regional centers, Entity Ministries for Electricity, local municipalities and electric 

companies have the decisive role in electricity reconnection issue. The lack of transpa-

rency, high re-connection costs and discriminatory procedures still remain an obstacle 

to return for many returnees. On 13 December 2005 the Ministry for Human Rights and 

Refugees, electric companies and Ministries of Energy signed the Agreement on Re-

connection of Returnee Housing Units to the Electricity Network in BiH and thus to 

remove the remaining obstacles.
168

 The Agreement contains the commitment of BiH 

electricity companies on covering the costs of issuing attestation on conditions of inter-

nal electricity installations for the most vulnerable returnees as well as other reconnec-

tion cost.
169

 However, the returnees are in some areas of the BiH still obliged to pay the 

re-connection fee, which amounts approximately to 30 EUR.
170

 The problem of electric-

ity reconnection is still being resolved on a case-by-case basis and approaching the 

problem differently in every municipality. 

Another important issue for returnees especially those living in rural and remote 

areas is the reconnection of the telephone network. The reconnection to PTT network 

can make return more dignified and secure, especially for elderly returnees. The legal 

network Vasa Prava  is also involved in the process of PTT reconnection, reporting to 

UNHCR on current pending cases and problems with the municipality obstructions in 

implementing the OHR Decision of 1999, where all pre-conflict subscribers shall be 

reconnected free of charge.
171
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4.2.  Employment and economic problems 

 

 

One of the major obstacles today for sustainable return is the impossibility to 

exercise the right to work, enshrined in a number of international human rights instru-

ments to which BiH is a state party. Main instrument governing the right to employment 

is the ILO Convention 111,
172

 to which BH is a state party.  

During the war, the economic infrastructure of BiH was completely destroyed. 

Many businesses vanished from the earth whereas others were closed down or were un-

able to be run. Currently the Bosnian economy faces many problems, such as high un-

employment figures, the enlargement of the informal economy and the high rate of cor-

ruption. Moreover, the government is still facing the remnants of several decades of so-

cialism and thus being in a transition to a solid market-economy. Additionally, progress 

is slowed down by political disparities.  

Since the creation of the division along entity lines, the respective governments 

have taken all political decisions separately. Consequently this has caused for a large 

disparity in policy outcomes and the unequal distribution of wealth among people. The 

differences between the entities are reflected in many ways. Figures of 2006 indicate 

that 311,600 people were unemployed in the Federation (44, 6% the employable popu-

lation). Within RS the numbers are lower. 138,111 people were unemployed in Decem-

ber 2006 (37%). Due to the high level of informal economy
173

 in the country, the real 

level of unemployment is much lower than often claimed. However, with a lack of gov-

ernment legislation and physical inability to spur economic growth overnight, it is hard-

ly surprising people resort to illegal means.
174

 According to statistics approximately 

20% of people live in poverty. 
175

  

Employment plays a crucial role in the long-term sustainability of returns and 

overall post conflict reconstruction of the country. The general lack of employment op-
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portunities is aggravated for IDPs, returnees, in particular minority returnees who are 

more likely to encounter discrimination.
176

  As Helsinki Committee reported ñéthe 

largest number of returnees is in the category of poor peopleò.
177

 Discrimination in em-

ployments of returnees in the municipalities, public institutions and public enterprises is 

widespread in the country.
178

 In addition, minority returnees are in most cases unable to 

obtain re-employment in their pre-war state-owned firms. As a result returnees have to 

become self-sufficient, either by starting private business with their limited resources or 

falling back on subsistence agriculture
179

. Therefore, many of them decide to go back to 

their area of displacement or emigrate in search for work.
180

  Among other problems, 

the lack of necessary skills represents an obstacle to employment and additional training 

is needed, especially for female headed-households and displaced people. The fact that 

most of refugees and DPs were not able to work or receiving additional vocational train-

ing during their displacement is noteworthy. In the absence of formal employment op-

portunities, the informal labor market, small business, pensions and welfare payments 

provide the means for many returnee families to survive.
181

 Substantial differences are 

between the urban and rural areas where for the latest there is little interest to return, 

especially among young people, mostly because of the difficulties to find employment. 

Returnees in the rural areas are mostly elderly people, which represent an obstacle for 

long term sustainable return. 
182

 

Thus, bilateral donors and internationals organizations assisting the refugee re-

turn in finding the employment opportunities is critically important to BiH. 
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4.3.  Reconstruction assistance 

 

 

Besides demographic destructions the war also radically changed the situation in 

the housing sector in BiH, with partial or total destruction of almost a half of the pre-

war housing stock. In the period from 1992 to 1995 some 452,000 housing units were 

partially or completely destroyed. Out of this number, around 80% of housing units 

were either destroyed or heavily damaged.
183

 

Problems related to housing, which include property repossession and recon-

struction of damaged or destroyed pre-conflict units, especially the later still represent 

an obstacle to return.  Since the end of the war support from the international communi-

ty to reconstruction process in BiH was substantial.  Even so, the amount of found 

available to support the return process represents only a fraction of the resources re-

quired to close the gap between actual returns and the reconstruction assistance required 

for the full implementation of the Annex 7 of the DPA.
184

  By transfer of ownership for 

the return process from foreign to domestic institutions the reconstruction support by 

the international community has been drastically reduced. At the same time, reconstruc-

tion costs of the entire remaining destroyed and damaged housing stock as per actual 

damage grade could be assessed at around EUR 1.3 billion.
185

 

Reconstruction followed the return process and since the Dayton Peace Agree-

ment to date some 260, 000 of housing units have been reconstructed, out of which over 

170, 000 with donor resources. In years immediately after the war participation of inter-

national community in financing reconstruction was almost hundred percent, after 

which domestic sources have gradually started to join this process through setting aside 

of very significant budgetary resources at all levels of authorities in BiH. 
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Reconstructed housing units 1996 - 2005                260,388 

Housing stock Rehabilitation                  57,94%  

Remaining number of de-

stroyed/damaged housing 

units (per damage level)  

 5% - 20%  17,963     9,59% 

25% -  40% 24,945    13,32% 

45% - 65%  29,355    15,67% 

75% - 100%  82,219    43,90% 

no damage evaluation  32,791    17,51% 

TOTAL remaining unrepaired housing stock   187,273    42,06%  

Table 3: Figures housing stock situation in BiH in 2005.186 

 

In the years after the war, in order to get reconstruction assistance for destroyed 

homes, individuals needed to apply to the municipal body responsible for reconstruction 

where they were placed on a list. When the municipality received funds from the inter-

national community, it disbursed money to those on the list in chronological order. 

Many individuals have been waiting for several years to receive such reconstruction as-

sistance. Again, belonging to an ethnic minority could impact the ease with which one 

could obtain or not obtain such reconstruction assistance. In addition, certain recon-

struction projects required that refugees abroad first return to BiH before their applica-

tion for assistance was assessed. That meant that persons must first return to places of 

internal displacement, often in collective centers while waiting their application to be 

processed. Even then, there was no guarantee that their home was in fact accepted into a 

reconstruction project.
187

 

New and additional sources of funding are still needed to resolve the remaining 

needs in reconstruction of houses and other infrastructure. BiH Ministry for Human 

Rights and Refugees reported in 2006 that more than 120,000 people (43,000 families) 

wish to return and have applied for reconstruction of their destroyed property.
188
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The infrastructure in some areas remain critical and in ruins, like for example in 

some municipalities of Eastern RS which was one of the most destroyed areas during 

the war, in the North, Posavina region, and in Western part of BiH.  One of the provi-

sions taken to resolve the issue was a loan to BiH from Council of Europe Development 

Bank in the amount of 8 million Euros approved in November 2004 for the reconstruc-

tion of about 1,100 housing units, where 500 houses for each entity and 100 for Brcko 

District.
189

 The UNHCR, together with the entity ministries for DPs and municipalities 

officials was working to select the beneficiaries, as the project have been benefiting se-

lected persons currently living in Collective Centers or Alternative Accommodations. 

UNHCR selection process consisted of officials carrying on interviews with those ex-

pressing interest to return in the above mentioned temporary accommodations.
190

 The 

total project cost was estimated at 12 million Euros and was completed in 2007.
191

  

 

4.4.  Security/safety related concerns  

 

 

According to UNHCR 2005 report ñésecurity is still an important concern for 

returnees in BiH and continues to constitute an obstacle to return for some returneesò. 

In most return locations, the security situation has steadily improved and many returnee 

communities report that relations with local residents are good and that the local police 

are acting professionallyò.
192

    

 However, lack of personal safety remains a concern, as isolated acts of violence 

continue to occur and some of them ethnically motivated. Land mines pose another sig-

nificant obstacle to the sustainable return, especially for the economic development ac-

tivity in BiH. US State Department Report on Human Rights Practices in 2006 states 

that the security situation in sensitive return areas and police responsiveness to incidents 

targeting minority returnees did not improve. Harassment and discrimination against 
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minorities continued throughout the country, mainly as a consequence of property dis-

putes.
193

 

The general concern about the presence of suspected war criminals still at large, 

constitutes an important obstacle to return for witnesses and victims of war crimes, as 

well as for severely traumatized persons. For these categories of persons special atten-

tion must be brought in providing them adequate and functional witness protection pro-

gramme.
194

   

For removing the security obstacles the support of EUFOR is very important, 

especially for minority returns, which are likely not be well accepted by the local popu-

lation. The military force EUFOR, although every year with reduced presence in the 

country, has a very important role in the return process, as they often act as deterrent. 

For example, UNHCR sometimes asks EUFOR to patrol the area before the planned 

return and in the following period to prevent attacks or harassment on returnees. More-

over, EUFOR is also involved the process of the de-mining activities and project contri-

buting to the electricity reconnection. The presence international military force contri-

butes do general perception of trust and security of returnees. 

Another important actor in improving the security situation is EUPM
195

 which 

has the aim push for the inclusion of minority groups within police forces in areas of 

minority returns as to help to improve confidence of potential returnees in the local po-

lice force, which constitutes an important factor for general confidence-building 

process. 

 

4.4.1. Isolated acts of violence 

 

In BiH today, the overall security is reported to be good and do not seem to be a 

major obstacle for return to the pre-war municipalities. Although, the incidents related 

to return, such as serious incidents against returnees or their property, as well as inci-
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dents of harassment and vandalism of religious premises continue. Local police has on 

many occasions failed to effective investigate and prosecute the incidents and further 

contribute to police, system of justice and the rule of law confidence. In addition, local 

police almost never classified the incidents occurred in returnee communities as ethni-

cally motivated, therefore a closer monitoring of international community is still 

needed. Further monitoring by international organizations (EUPM, EUFOR, OSCE and 

UNHCR) must focus also on potential security issues where on many occasions the 

provocative and offensive ethnically motivated incidents towards religious premises or 

incidents of physical or property damage to returnees can trigger some major security 

issues and contributes to general negative atmosphere in returnee areas. Another exam-

ple of the potential security issues related to return process is reconstruction or building 

of new churches and mosques in hundred percent returnee areas. Sharing and exchange 

of information through local security forums contributes to better cooperation between 

international organizations involved in the area and improves the communication be-

tween local communities and police forces.  

 

4.4.2. Land mines 

 

After thirteen years of de-mining activities, BiH remains one of the most heavily 

mined countries in South East Europe. After the signing of the Dayton Peace Agree-

ment the threat posed by land mines turned out to be one of the most critical issues 

faced by the whole population. In 1996, BiH Government requested the assistance of 

the UN Mine Action Center (UNMAC) to establish a de-mining capacities for coordi-

nated and continuous mine action activities in the country. UNHCR cooperated with 

UNMAC by establishing six clearance teams, focusing on clearance of houses where 

refugees were about to return. The National Structure BiH MAC officially took over the 

responsibilities for the implementation of de-mining programme in July 1998, with fur-

ther support of United Nations Development Programme (UNDP). BiH MAC has two 
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main offices in Sarajevo and Banja Luka and 8 Regional Offices established across the 

Country allowing operational activities to be carried out locally. 196 

 

Map 4: Mine situation in BiH, 2006.  

 

As for BiH MAC
197

 there are 18.600 minefield records, which presents approx-

imately 4,2% of the territory of BiH mine suspected.  Through landmine impact survey, 

1366 local communities in 128 municipalities were identified as communities contami-

nated with mines and/or UXO which directly affect safety of approximately 1.375.807 

persons. Although, today, in most of the cases land mines do not represent a major ob-
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stacle to return, they can represent an obstacle for sustainable return and the develop-

ment of economic activity, as in many cases return is in rural areas, where major in-

come generating activities is agriculture. According to data from the ICRC, there have 

been a total of 1,532 mine victims since the war. Although the number of victims has 

been drastically decreasing since the first years after the war ended, the number has 

been steady in the last two. In the year 2007, 18 mine incidents with civilian casualties 

took place.
198

  

 

4.4.3. Transitional justice  

 

The presence of suspected war criminals at large in the community continued to 

be a concern and a potential security threat to returnees. A number of suspected war 

criminals still have official functions in local authorities and the failure to arrest and 

prosecute them is an obstacle to return and affects the sense of security of returnees. 

Witnesses testifying before the International Criminal Tribunal for the former Yugosla-

via (ICTY) still require additional protection due to the number of suspected and or in-

dicted war criminals still at large and the fact there still is not a functional witness pro-

tection programme in place in BiH. 

 The war Crimes Chamber of the State Court which became operational in the 

beginning of 2005, hears the most serious cases deferred by the ICTY, but the majority 

of cases continue to be dealt with by domestic courts under the jurisdiction of the Enti-

ties.  The continuing work of the ICTY, national courts and the removal of criminal 

elements that are thought to remain in public employment, particularly the police, will 

help return and expose facts in order for the reconciliation process to begin. Identifying 

individuals who are responsible for crimes as opposed to applying collective guilt for 

abuses carried out during the war will also help the reconciliation process.
 199
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4.5.  Education 

 

 

Families with children considering the return always inquire on information 

about the location of the school where the returnee children will go, whether school-age 

or adolescent. For certain families planning the return to their pre-war homes especially 

in the remote rural areas and sending their children to school can become very difficult. 

If there is no school in the return village or the school is far away this can provide addi-

tional cost for transportation to school. In many cases, returnee families have small rev-

enue and public transportation represent a cost which they cannot afford. In this case a 

solution can be met by municipalities and social welfare system in funding vulnerable 

category of families childrenôs bus transportation to school. 

Another issue of much greater concern is current fractured education system in 

BiH, in which students learn according to several biased, ñethnically-coloredò curricula, 

and are therefore either assimilated or segregated. This is having the effect of creating 

three separate sets of citizens, each uninformed and distrustful of the ñotherò. Among 

international organization, the OSCE has the leading role in issues of education and is 

working for a fair and equal education policy for all. Education Officers through out the 

country are working to ensure schoolrooms are free from discrimination, and encourag-

ing school districts to hire minority and returnee teachers. Special concern pose Roma 

children, because many families cannot afford textbooks, school clothes or transporta-

tion for their children and in addition, some Roma parents are keeping children out of 

school through fear of discrimination or a lack of confidence in the current education 

system.
200

 Even so, the right of the child to education is a basic human right incorpo-

rated in the Convention on the Rights of the Child and included in the Constitution of 

BiH, and all the necessary activities should be taken with the aim to implement this 

right.  In addition, the OSCE is facilitating the administrative unification of ñTwo 

Schools under One Roofò.
201

 These segregated schools found in do not allow students to 

interact in a multi-ethnic environment where children are attending separate classes un-
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der different education curricula in one school, which pose additional barrier to the dif-

ficult process of reconciliation.  

Another issue of concern is the basic utilities reconnection to schools. For ex-

ample, in some remote primary schools where most of the returnee children are going, 

schools are without electricity reconnection and running water. The infrastructure of the 

school premises through out the whole country should be improved, where the com-

mitment of local authorities in budgetary terms must improve.  

 

 

4.6.  Access to health care and social assistance  

 

 

Access to health care and social security for returnees is affected by the lack of 

harmonization between the relevant legislation and welfare system of the two entities. 

Different insurance scheme applied in the Republika Srpska, Brcko District and in the 

FBiH could be an obstacle preventing the return as the coverage cannot be transferred 

from one entity to another.
202

 Therefore, returnees are in some cases traveling to other 

entity to get the access to health care. In addition, the fact that in many local communi-

ties there is no health center or the doctor is visiting the center only once a week, 

represent an obstacle particularly for elderly people or persons with serious medical 

problems and in this cases the return should be reconsidered. The Inter-Entity Agree-

ment on Health Care concluded in 2001,
203

 aimed at enabling returnees to access health 

care services in the place of return should be fully implemented. 

Access to social assistance is also deterring the return. The problem of different 

Laws on entity level, different amounts of social assistance granted (in FBiH is reported 

to be higher) and different parameters for the implementation of the criteria for granting 

social assistance within cantonal and municipal levels is a matter of concern for those 

considering the return.
204

 As OSCE reported, the process for applying for social assis-

tance is not formalized and transparent and providing the access to social assistance 

                                                 
202

 Ibid, Supra note 1, p.19. 
203

 Ibid, Supra note 97. 
204

 Notes from HRWG Srebrenica, Bratunac June 2006. 



The Right to Return for Refugees in International Law. Case Study of Bosnia and Herzegovina 

 82 

should be carried out on non-discriminatory bases.
205

 The returnees and DPs are often 

amongst the most vulnerable groups in BiH, where some of them living in the hopeless 

poverty and deplorable living conditions. UNHCR continues to monitor this cases and 

where possible provides the assistance or linkage with social assistance networks. How-

ever, this is an issue of great concern as the state should be able to provide the basic so-

cial assistance to vulnerable groups as the fundamental right guaranteed by many inter-

national human right treaties to which BiH is a state party.   

 

4.7.  Case study of selected municipalities in eastern BiH  

 

 

The Eastern part of BiH has been particularly heavily destroyed and affected during 

the 1992 ï 1995 War. The most horrendous crimes, such as the Srebrenica genocide 

have occurred in the area and in its remote villages, especially towards the Bosniak 

population. During 2006, I have spent four months working with the UNHCR in this 

region and I was given the opportunity to gather in-depth understanding and first hand 

observations and information through numerous field visits, meetings with returnees, 

municipal counterparts and other international actors. I have selected the three munici-

palities of the eastern BiH, respectively Bratunac, Srebrenica and Zvornik, according to 

my personal judgment and common sense and based on the fact that in all three cases 

the post-war population figures have changed drastically compared with the pre-war 

statistical data, specially when it comes to ethnic composition. If the pre-war numbers 

show that in all three cases the majority of population was Bosniak, today the majority 

consist of (Bosnian) Serbs. In these municipalities special attention has been paid to 

ease and consequently monitor the returnee process and to detect any possible obstacle 

for the suitable return and thus to reverse the ethnic outcome of the War. Yet, the out-

comes are not satisfactory and will be difficult to improve them in the near future.  
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4.7.1. Municipality of Bratunac 

 

Bratunac municipality is located in northeastern BiH on the left bank of the Dri-

na River, bordering with the neighboring Serbia. The municipality is currently divided 

into 20 local communities. Owing to a strong SDS (Serb Democratic Party, founded by 

Radovan Karadzic) grassroots presence, Bratunac was one of the first municipalities to 

be affected by ethnic tensions and violence in the early 1990's. Some of the most prom-

inent events took place in the gym of the Vuk Karadzic primary school, Glogova, Kon-

jevic Polje, and Kravica, amongst others. During the 1992 take over, local forces, the 

JNA's Novi Sad Corps and Serbian paramilitaries ethnically cleansed the area of more 

than 20,000 non-Serbs, committing rape, torture and murder against civilians, as well as 

establishing concentration camps where numerous atrocities were committed.
206

 The 

Bratunac corridor was strategically significant during the war because of the repeated 

battles in the area in the attempts to capture Srebrenica and then subsequently in the at-

tempts of escape of the man captured in the safe area. 

 As consequence of the war, approximately 80% of the housing stock within 

Bratunac municipality was devastated, and mainly in the more rural areas. This resulted 

in a huge number of IDPs, who ultimately found refuge in the town itself. The continui-

ty of violent war forced people to flee further to areas of internal displacement and/or 

abroad.  

Before the war, the town hardly a city had a total population of 33,619, of whom 

more than 21,535 were Bosniak. According to the 1991 Census, pre-war population was 

33,619. Pre-war ethnic composition was: Bosniaks 21,535; Bosnian Serbs 11,475; Bos-

nian Croats 40; Yugoslavs 223; Others 346. Between 1991 and 2003, the demographic 

picture of Bratunac municipality changed completely. Now with an estimated popula-

tion of approximately 19,522 people (2003), this figure represented just 58.2% of the 

pre-war population (1991). The ethnic composition of the population changed dramati-

cally, where, prior to the war, Bosniaks accounted for 64.2% of the entire population, in 

2002 they represented just 15.5%.
207

 The town is today mainly populated by Serbs. 

Most of the Bosniaks from Bratunac now live in Tuzla (8800 persons) and abroad (5300 
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